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In the United States District Court, for the District of

Alaska, Second Division.

E. T. LYNG,

Plaintiff,

vs. \ No.

EUGENE CHILBEEG,

Defendant.

Complaint.

I.

The plaintiff complains and alleges,

For a First Cause of Action.

I.

That on the 14th day of May, 1900, at Seattle, Wash-

ington, the defendant acting as the agent of and on be-

half of plaintiff, bonded to one Geo. H. Strout, of New

York, that certain placer mining claim known as Claim

No. 5, below Discovery on Anvil Creek, Cape Nome Min-

ing District, Alaska; the said claim being the property

of plaintiff, and received as such agent as the cash pay-

ment on said transaction the sum of |3,750.00.

II.

That it was agreed between plaintiff and defendant

that the defendant should receive five per cent of pay-

ments made for his services in effecting a sale of said

claim.
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III.

That the defendant on said 14th day of May, 1000,

accounted to the plaintiff for the sum of |2,000.00 as

follows: Cash wired to the plaintiff at San Francisco,

^1,885.35; 5 per cent commission retained by defendant,

1200.00; telegrams, $7.15, and drawing papers, |7.50; but

failed and refused, although frequently requested so

to do, to account for the balance of |1,750.00, and ap-

propriated the same to his own use.

IV.

That no part of said sum of |1,750.00 has been paid

except the sum of |437.50, being 5 per cent of the

further sum of |8,750 paid by said Strout as purchaser

of said claim, and that no other payments have been

made by the said Strout or any person for him, and

that there is now due and owing to the plaintiff from

the defendant the sum of |1,312.50, with interest

thereon at the rate of six per cent per annum from

May 14, 1900.

A'nd plaintiff further alleges.

For a Second Cause of Action.

I.

That on the 14th day of May, 1900, at Seattle, Wash-

ington, the defendant acting as the agent of and on be-

half of John A. Dexter, bonded to Geo. H. Strout, of

New York, that certain placer mining claim as Claim

No. 4 below Discovery on Anvil Creek, Cape Nome Min-

ing District, Alasaka, the said claim being the property

of John A. Dexter, and received as such agent as the

cash payment on said transaction the sum of |3,750.00.
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II.

That it was agreed between defendant and John A.

Dexter that the defendant should receive five per cent

of payments made for his service® made in effecting a

sale of said claim.

III.

That the defendant on said 14th day of May, 1900,

accounted to said John A. Dexter for the sum of |2,-

000.00 as follows, to wit: Cash, |1,885.35; 5 per cent

commission retained by defendant, |200.00; telegrams,

|7.15, and drawing papers, |7.50; but failed and re-

fused, and has ever since failed and refused, although

frequently requested so to do, to account for the bal-

ance of |1,750.00, no part of which has been paid.

; IV.

That on the 7th day of October, 1901, John A. Dexter

for a valuable consideration, transferred and assigned,

in writing, all his right, title and interest in and to

said demand against defendant to the plaintiff herein.

V.

TTiat there is now due and owing to the plaintiff un-

der his second cause of action herein the sum of |1,750,

with interest thereon at the rate of six per cent per

annum from May 14th, 1900.

Wherefore, plaintiff prays judgment against the de-

fendant in the sum of |3,062.50, with interest thereon

at the rate of six per cent per annum from May 14th,

1900, and his costs and disbursements herein, including

a reasonable attorney's fee.

;
0. M. THULAND,

Attorney for Plaintiff.
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United States of America, 'l

l-ss.

District of Alaska. J

R. T. Lyng, being first duly sworn, deposes and says:

That lie is the plaintiff in the above-entitled action; that

he has read the foregoing complaint and knows its con-

tents, and that the same are true.

R. T. LYNG.

Subscribed and sworn to before me this 21st day of

October, 1901.

[Seal] C. M. THULAND.

Notary Public in and for the District of Alaska, Resid-

ing at Nome.

[Endorsed] : No. 569. In the United States District

Court for the District of Alaska, second Division. R. T.

Lyng vs. Eugene Chilberg. Complaint. Filed in the

office of the Clerk of the U. S. Dist. Court, Alaska, Sec-

ond Division, at Nome, Alaska. Oct. 21, 1901. H. G.

Steel, Clerk. C. M. Thuland, Attorney for Plaintiff.—

Reber.
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In the United States District Court for the District of Alaska,

Second Division.

R. T. LYNG,

TS.

EUGENE CHILBEKG,

Plaintiff,

No.

Defendant.

Summons.

Tlie President of tlie United States, Greeting, to Eugene

Chilberg, the Above-named Defendant:

You are hereby summoned and required to appear in

the United States District Court for the District of

Alaska, Second Division, at Nome, in the District of

Alaska, within thirty days after the service of this sum-

mons, exclusive of the day of service, and answer the

complaint in the above-entitled action in the court

aforesaid, or judgment for want thereof will be taken

against you according to the prayer of said complaint

filed herein, a copy of which is herewith served upon

you, in the sum of |3,062.50 with interest thereon from

May 14th, 1900, and costs, including a reasonable attor-

ney's fee.

Witness the Honorable JAMES WICKERSHA^I,

Judge of said United States District Court, and the seal

of said Court affixed this 21st day of October, 1901.

[Seal] H. G. STEEL,

Clerk of the United States District Court, District of

Alaska, Second Division.

By H. C. Gordon,

Deputy.
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United States of America,'^

District of Alaska, >-ss.

Second Division.

I hereby certify that I received the within summons

on the 21st day of October, 1901, and thereafter on the

same day I served the same at Nome by delivering to

and leaving with Eugene Chilberg a copy thereof to-

gether with a certified copy of the complaint filed there-

in.

Returned this 22d day of October, 1901.

FRANK H. RICHARDS,

United States Marshal.

By F. W. Davis,

Deputy.

[Endorsed] : No. 569. In the United States District

Court for the District of Alaska, Second Division. R.

T. Lyng vs. Eugene Chilberg. Summons. Filed in the

office of the Clerk of the U. S. Dist Court, Alaska, Sec-

ond Division, at Nome, Alaska, Oct. 23, 1901. H. O.

Steel, Clerk. By H. C. Gordon, Deputy Clerk. C. M.

Thuland, Attorney for Plaintiff. No. 790. Reber.
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In the United States District Court for the District of Alasliay

Second Division.

R. T. LYNG,

vs.

EUGENE CHILBERG,

Plaintiff,

Defendant.

No. 569.

Stipulation.

It is hereby stipulated and agreed that the defendant

may have five days additional time within winch to an-

swer in the above-entitled action, and that he will an-

swer within said time.

Dated at Nome, Alaska, this 20th day of November,

1901.

C. M. THULAND,
Attorney for Plaintiff.

W. V. RINEHART, Jr.,

Attorney for Defendant.

[Endorsed]: No. 569. In the United States Court,

District of Alaska, Second Division. R. T. Lyng, Plain-

tiff, vs. Eugene Chilberg, Defendant. Stipulation.

Filed in the oflSce of the Clerk of the U. S. Dist C-nirt.

Alaska, Second Division, at Nome, Alaska, November

21, 1901. H. G. Steel, Clerk. By H. C. Gordon, Deputy

Clerk. W. Y. Rinehart, Jr., Attorney for Defendant,

Telephone Bldg, Nome, Alaska.
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In the United States District Court for the District of Alaska^

Second Divisio7i.

Term Minutes, Special October Term, A. D. 1901, Begun

and Held at Nome in said District and Division, Oc-

tober Tth, 1901. Present Honorable JAMES WICK-

ERSHAM, Judge.

Now upon the convening of Court the following pro-

ceedings were had:

LYNG,

vs. y No. 569.\

CHILBERG.

Order Granting Additional Time to Answer.

Ten days given to Mr. Rinehart, of counsel for de-

fendant, in which to file and serve his answer.

In the United States District Court for the District of Alaska^

Second Division.

R. T. LYNG,

Plaintiff,

^^,
V No. 569.

EUGENE CHILBERG,

Defendant.

Amended Answer and Counterclaim.

Comes now the above-named defendant, and by leave

of Court, files this his amended answer and counterclaim

to plaintiff's complaint herein.

Answering the first cause of action, defendant alleges:
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I.

That he admits the matters and things alleged in

paragraph I, down to and including the word "Plaintiff"

in the 5th line thereof; but he denies the remainder of

said paragraph, and he denies that he received any other

or greater sum than |2,000, as the cash payment on said

transaction.

II.

That he admits all the matters and things alleged in

paragraph II.

III.

That he admits all the matters and things alleged in

paragTaph III, down to and including the figures "|7.50,"

in the fourth line thereof; but he denies the remainder

of said paragraph.

IV.

Answering paragraph IV, he denies that he has ever

paid to plaintiff on account of said sum of |1,T50, the

sum of 1437.50 or any other sum; or that he has ever

consented to his commission of 5 per cent on the further

payment made by said Strout, being applied as a credit

on said sum of ^1,750; as to whether said Strout or any

other person for him has ever paid any other or further

payments other than the said sum of |8,750 on the pur-

chase price of said claim, defendant denies any knowl-

edge or information thereof sufficient to form a

belief; and he denies that there is now due or owing

to plaintiff the said sum of |1,312.50 or any other sum.

Answering the second cause of action, defendant al-

leges :
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I.

That lie admits the matters and things alleged in

paragTaph I, down to and including the word '^Dex-

ter," in the 6th line thereof; but he denies the remainder

of said paragraph; and he denies that he received any

other or greater sum then |2,000, as the cash payment

on said transaction.

II.

That he admits the matters and things alleged in

paragraph II.

III.

That he admits the matters and things alleged in par-

agraph III, down to and including the figures "$7.50,"

in the 4th line thereof; but he denies the remainder of

said paragraph.

IV.

That as to the matters and things alleged in para-

graph IV, defendant denies any knowledge or informa-

tion thereof sufficient to form a belief.

V.

That he denies all the matters and things alleged in

paragraph V, and he denies that there is now due or

owing to plaintiff under his second cause of action, or

at all, the said sum of |1,750, or any other sum.

As a further, separate, and affirmative defense to

plaintiff's complaint, and to each of the two causes of

action therein set forth, defendant alleges:

I.

That during the month of March, 1900, the plaintiff,

acting for himself as the owner of placer mining claim
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Number Five (5) below on Anvil Creek, Cape Nome Min-

ing District, District of Alaska, and as the agent of J.

A. Dexter, owner of placer mining claim Number Four

(4) on said creek, in said Districts, wrote to defendant

at Seattle, Washington and requested him to try and

effect a sale of the said claims.

II.

That it was then, is now, and at all times herein men-

tioned has been a general custom usage, and practice in

the city of Seattle, for agents entrusted with the sale

of mining properties to employ subagents and brokers

to assist in securing purchasers for such properties, and

to allow them commissions out of the purchase price

for their services.

III.

That defendant followed said general custom, usage

and practice and employed a broker to assist in securing

a purchaser for said claims, and agreed with said broker

that he should have of the first cash payment which he

might secure from any purchaser, all thereof over and

above the amount fixed by the plaintiff as such cash

payment; all of which was by the defendant promptly

reported to the plaintiff, and he made no objection

thereto.

IV.

That on April 25th, defendant reported to plaintiff

that he was unable to sell said claims for the prices

fixed by him, and plaintiff, on April 30th, 1900, author-

ized defendant to sell said claims for the following

prices and upon the following terms, to wit: |2,000 cash

down on each claim, and a balance of |23,000 on claim



12 Eugene Chilherg

Number Five (5), and a balance of $28,000 on claim

Number Four (4), to be paid out of the proceeds de-

rived from working said claims.

V.

That defendant, upon receipt of said new offer, again

followed the said general custom, usage and practice

hereinbefore mentioned, and requests a broker to as-

sist in effecting a sale of said claims, and informed him

of the plaintiff's offer of April 30th, 1900, and agreed

with said broker that he should have as his commission,

in case he secured a purchaser and a sale was effected,

all of the first cash payment he might secure from the

purchaser, over and above the amount fixed by the plain-

tiff; and defendant instructed said broker to make the

deferred payments as much as possible over those fixed

by plaintiff.

VI.

That on May 4th, 1900, said broker secured as a pur-

chaser for said claims George H. Strout, at the follow-

ing prices, to wit: $3,750 cash down on each claim, and

a deferred payment of $35,000 on claim Number Four

(4), and a deferred payment of $30,000 on claim Num-

ber Five (5).

VII.

That on May 14th, 1900, defendant, with the knowl-

edge and consent of the plaintiff, consummated the sale,

delivered the necessary papers and received from said

George H. Strout the sum of $7,500 as the first cash pay-

ment on said claims, under said sale; and he immedi-

ately paid over to said broker the sum of $3,500 as his

commission, in accordance with the agreement with him

heretofore mentioned.
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VIII.

That no part of the said sum of |3,500 paid to said

broker was ever returned to defendant, nor did he ever

receive any part thereof, in any manner whatsoever,

either directly or indirectly; but the whole thereof was

paid to said broker in good faith, in accordance with the

general custom, usage and practice in such transactions,

and with the agreement made before he secured said

purchaser, as hereinbefore mentioned; that said broker

secured said purchaser and made him the cash price of

17,500, to which he agreed, without the knowledge, con-

nivance or collusion of the defendant; that defendant

was not acquainted with said purchaser before said

broker introduced him as a purchaser for said claims,

and defendant verily believes that he never would have

been able to effect the sale to said Strout, had it not

been for the assistance of said broker.

IX.

That on said 14th day of May, 1900, defendant made

a full, fair and complete report of the said sale, and of

the payment of the said sum of |3,500 to said broker

as and for his commission, and forwarded the same

with the contracts of sale and other papers to plaintiff,

and rendered unto him a full and complete account of

the receipts and disbursements in said transaction, show-

ing a balance of |3,770.70 due to plaintiff, which said

sum was forwarded by wire to plaintiff and was by him

received and accepted.

As a counterclaim to plaintiff's first cause of action,

defendant allesres:
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I.

That on the 14th day of May, 1900, at Seattle, Wasri-

ington, the defendant, at the special instance and re-

quest of the plaintiff, sold for him unto one George H.

Strout, that certain placer mining claim known as Num-

ber Five (5), below Discovery on Anvil Creek, Cape Nome

Mining District, District of Alaska, with a deferred pay-

ment due on the purchase price, amounting to |30,000;

and it was agTeed by and between plaintiff and defend-

ant, that defendant should have, and received for his ser-

vices in effecting said sale, 5 per cent of the purchase

price and all payments made thereon.

II.

That thereafter, to wit, during the months of Novem-

ber, and December, 1900, and June, 1901, said purchaser

paid to plaintiff certain sums to apply on said deferred

payments, due on the purchase price of said claims, as

follows: $5,000 on or about November 20th, 1900; |2,500,

on or about December 20th, 1900; and |1,250 on or about

June 15th, 1901; that defendant has demanded of and

from the plaintiff 5 per cent of each of said payments,

as his commission thereon, but plaintiff has failed and

refused to pay defendant the same or any part thereof,

and there is now due and owing to defendant from plain-

tiff, on the payment of November 20th, 1900, the sum

of $250, with interest thereon at the rate of 6 per cent

per annum from said date; on the payment of Decem-

ber 20th, 1900, the sum of |125, with interest thereon

at the rate of 6 per cent per annum from said date;

and on the payment of June 1st, 1901, the sum of |62.50,
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with interest thereon at the rate of 6 per cent per an-

num from said date.

Wherefore, defendant demands judgment in his favo.'

and against the plaintiff as follows:

First. That plaintiff have and recover nothing on

his first or second cause of action.

Second. That defendant have judginent against the

plaintiff, on his counterclaim to plaintiff's first cause

of action, for the sum of |250, with interest thereon at

the rate of G per cent per annum from November 20,

1900; and the sum of |125, with interest thereon at the

rate of 6 per cent per annum from December 20, 1900;

and the sum of |G2.50, with interest thereon at the rate

of 6 per cent per annum from June 15th, 1901.

Third. That defendant have and recover of and from

the plaintiff the costs and disbursements of this action.

W. V. KINEHART, Jr.

Attorney for Defendant.

United States of America,

District of Alaska. r
I, W.V. Rinehart, Jr., being duly sworn, on oath say:

I am the attorney for the defendant, named in the fore-

going answer and counterclaim; that I have read the

said answer and said counterclaim, know the contents

thereof, and I believe the facts therein set forth to be

true; that I make this affidavit and verification for the

reason that said defendant is not within the district

of Alaska, and is therefore not able to make the affi-

davit and verification.

W. V. RINEHART. Jr.
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Subscribed and sworn to before me this 27th day of

January, 1902. H. G. STEEL,

Clerk U. S. District Court, Alaska, Second Division.

By H. C. Gordon,

Deputy.

[Endorsed] : No. 569. In the United States District

Court, District of Alaska, Second Division. R. T. Lyng,

Plaintiff, vs. Eugene Chilberg, Defendant. Amended

Answer and Counterclaim. Filed in the Office of the

Clerk of the U. S. Dist. Court, Alaska, Second Division,

at Nome, Alaska, Jan. 27, 1902. H. G. Steel, Clerk.

By H. C. Gordon, Deputy Clerk. W. V: Rinehart, Jr.,

Attorney for Defendant, Telephone Building, Nome,

Alaska.

Service of the within amended answer accepted and

copy thereof received this 27th day of Jany. 1902.

,

'

C. M. THULAND,
Attorney for Plaintiff.

In the United States District Court for the District of Alaska,

Second Division.

R. T. LYNG,

Plaintiff,

vs. > No. 569.

EUGENE CHILBERG,

Defendant,,

Amended Reply.

Comes now the plaintiff and replying to the defend

ant's amended answer and counterclaim filed herein de-

nies: '
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I.

Each and every allegation contained in paragraphs

2, 3, 4, 5, 6, 7, 8 and 9 of the "Further, Separate and Af-

firmative Defense" therein set up.

11.

Denies that there is due the defendant the respective

sums set up in paragraph two of defendant's counter-

claim therein contained with interest thereon from the

respective dates therein specified or any other sum or

sums as commission or otherwise, and denies that he

has failed to pay the defendant any part of the 5 per

cent commission which he stipulated and agTeed to pay.

And for a further reply plaintiff alleges:

That if any such general custom, usage and practice

existed among mining brokers at Seattle, Washington,

as alleged by defendant in paragraphs 3 and 5 of his

further separate and affirmative defense, it was and is

an illegal custom, usage and practice, contrary to pub-

lic policy, unknown to this plaintiff, and would directly

vary, alter and change the express terms and conditions

of the contract under which plaintiff employed the de-

fendant to sell said mining claims described in plaitiff's

complaint.

Wherefore, having fully replied, plaintiff prays for

judgment as in his complaint herein.

C. M. THULAND,
Attorney for Plaintiff.
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United States of America,"^
J..SS.

'

District of x\laska.
J

C. M. Tliuland, being first duly sworn, deposes ai"]

says: I am the attorney for the plaintiff in the above

entitled action; I have read the foregoing amended re-

ply, know the contents thereof and believe the same

to be true. I make this affidavit and verification be-

cause the plaintiff is not within the District of Alaska

and therefore not capable to make the same in person.

G. M. THULAND.

Subscribed and sworn to before me this 18th day of

October, 1902.

[Seal] F. E. FULLER,

Notary Public in and for the District of Alaska, Resid

ing at Nome.

It is hereby stipulated and agreed that the foregoing

amended reply may be filed and substituted in lieu of

the reply now on file in this cause.

Copy served this 18th day Oct. 1902.

C. M. THULAND,

;

Attorney for Plaintiff.

W. V. RINEHART, Jr.,

Attorney for Defendant.

[Endorsed] : No. 569. In the United States District;

Court for the District of Alaska, Second Division. K.

T. Lyng, Plaintiff, vs. Eugene Chilberg, Defendant.

Amended Reply. Filed in the Office of the Clerk of the

U. S. Dist Court, Alaska, Second Division, at Nome,
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Alaska, Oct. 20, 1902. Geo. V. Borclisenius, Clerk. By

H. A. Haagensen, Deputy Clerk. C. M. Tliuland, Atty.

for Plaintiff. H. A. H.

Ill tJie United States District Court for the District of Alaska,

Second Division.

R. T. LYNG,

EUGENE CHILBERG,

Plaintiff,

vs. \ No. 569.

Defendant,

Verdict for Plaintiff.

We, the jury, duly impaneled in the above-entitled

action, do hereby find a verdict in favor of the plaintiff

and against the defendant in the amount of |2,887.50

with interest thereon at the rate of six i)er cent per an-

num from May 14th, 1900.

Dated at Nome, this 20th day of March, A. D. 1903.

L. L. SAWYER,
Foreman.

[Endorsed] : No. 569. In the U. S. Dist. Court, Dist.

of Alaska, Second Division. Lyng vs. Chilberg. Ver-

dict. Filed in the Office of the Clerk of the U. S. Dist.

Court, Alaska, Second Division, at Nome, Alaska, Mar.

20, 1903. Geo. V. Borchsenius, Clerk. By H. A. Haa

gensen, Deputy Clerk. 7-200. H. A. H.
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In the United States District Court for the District of Alaska,

Second Division.

Term Minutes, Special September, 1902, Term begun

and held in the Town of Nome, in said District and

Division, September 15, 1902. Saturday, March 28,

1903, 9:30 A. M. Present, Hon. ALFRED S.

MOORE, Judge.

Now upon the convening of court, the following pro-

ceedings were had:

LYNG,

:No. 569.vs.

CHILBERG. L

Minute Order.

Motion of defendant for new trial. Also motion for

judgment notwithstanding the verdict. Argued by W.

V. Rinehart, Jr., for the motion, and C. M. Thuland,

contra.

After argument by counsel, both the above motions

were overruled by the Court, and exceptions granted

defendant in both cases. Upon motion^ the judgment

was entered in favor of plaintiff and thirty days allowed

defendant within which to file a bill of exceptions.
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In the United States District Court for the District of Alaska,

Second Division.

Vx. T. LYNG, '^

Plaintiff,

vs. )>No. 569.

EUGENE CHILBERG,

Defendanit,

Judgment.

This cause came on regularly to be tried on the 19th

day of March, 1903, plaintiff appearing by C. M. Thuland,

Esq., his attorney, and defendant appearing by W, V.

Einehart, Jr., his attorney. A jury of twelve persons

was regularly impaneled and sworn to try said action.

The deposition of the plaintiff was thereupon read to

the jury, whereupon the defendant introduced his own

deposition and the depositions of various witnesses, as

well as oral testimony. After all the testimony and

evidence had been introduced by the plaintiff and the

defendant, and the parties had rested, the counsel for

plaintiff' moved the Court to instruct the jury to return

a verdict in favor of the plaintiff and against the de-

fendant for the sum o? |2,887.50 with interest thereon

at the rate of six per cent per annum from May 14th,

1900, which said motion the Court granted after listen-

ing to the arguments of the respective counsels. There-

upon the jury, under the instruction of the Court, after
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selecting their foreman, delivered to the Court their ver-

dict, signed bv the foreman, in favor of the plaintiff and

against the defendant in the sum of two thousand eight

hundred eighty-seven dollars and fifty cents, with in-

terest thereon from May 14th, 1900, at the rate of six

per cent per annum, and the defendant's motion ¥or a

new trial having been denied, and the Court being well

and sufficiently advised in the premises,

It is now, therefore, by virtue of the law and by rea-

son of the premises aforesaid, ordered, adjudged and

decreed that the plaintiff, E. T. Lyng, do have and re-

cover from the defendant, Eugene Chilberg, the sum of

12,887.50, with interest thereon from May 14th, 1900, at

the rate of six per cent per annum, amounting at the

date hereof to |497.09, aggregating $3,384.59, togetlur

with plaintiff's costs and disbursements incurred in this

action to be taxed by the clerk of the court.

Done in open court this 30th day of March, 1903.

ALFRED S. MOORE,

Judge.

[Endorsed] : No. 569. In the United States District

Court for the District of Alaska, Second Division. R. T.

Lyng, Plaintiff, vs. Eugene Chilberg, Defendant. Judg-

ment. Filed in the Office of the Clerk of the U. S. DisL

Court, Alaska, Second Division, at Nome, Alaska, Mar.

31, 1903. Geo. V. Borchsenius, Clerk. By H. A. Haa-

gensen, Deputy Clerk. Ent. J. D., page 157. 7-245.

H. A. H.
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In the United States District Court for the District of AlasJca,

Second Division.

R. T. LYNG,
Plaintife,

/

vs. \ No. 569.

EUGENE CHILBERG,

Defendant.

Stipulation Extending Time to File Bill of Exceptions.

It is hereby stipulated and agreed, that the defendant

may have ten days additional time within which to file

his bill of exception in the above-entitled action.

O. M. THULAND,
Attorney for Plaintiff.

[Endorsed] : No. 569. In the United States District

Court for the District of Alaska, Second Division. R.

T. Lyng, vs. Eugene Ghilberg. Stipulation Allowing

Time to File Bill of Exceptions. Filed in the Oflftce

of the Clerk of the U. S. Dist. Court, Alaska, Second Di-

vision, at Nome, Alaska, Apr. 25, 1903. Geo. V. Borch-

senius, Clerk. By H. A. Haagensen, Deputy Clerk. W.

V. Rinehart, Jr., Atty. for Deft. H. A. H.
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In the United States District Court for the District of Alaska^

Second Division.

II. T. LING,

vs.

EUGENE OHILBERG,

Plaintiff,

Defendant.

No. 569.

Stipulation.

It is hereby stipulated and agreed by and between the

parties hereto by their respective attorneys that the

plaintiff shall have until the 26th day of May, 1903, in

which to serve and file his proposed amendments to de-

fendant's proposed bill of exceptions now on file.

Dated at Nome, Alaska, May 11, 1903.

C. M. THULAND,
Attorney for Plaintiff.

W. V. RINEHART, Jr.,

Attorney for Defendant.

[Endorsed] : No. 569. In the United States District

Court for the District of Alaska, Second Division. R.

T. Lync:, Plaintiff, vs. Eugene Chilberg, Defendant.

Stipulation. Filed in the Office of the Clerk of the U.

S. Dist. Court, Alaska, Second Division, at Nome, Alas-

ka, May 11, 1903. Geo. V. Borchsenius, Clerk. By H.

A. Haagensen, Deputy Clerk. C. M. Thuland, Atty. for

Plaintiff. H. A. H.
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In the United States District Court for the District of Alaslca,

Second Division.

R. T. LYNG,

vs.

EUGENE OHILBERG,

Plaintiff,

Xo. 569.

Defendant.

Order Extending Time to File Bill of Exceptions.

Upon motion of defendant's attorney, it is hereby or-

dered and considered that the time within which the

defendant may prepare, serve and file his bill of excep-

tions in the above-entitled action be, and it is hereby

extended and enlarged to and including the 7th day of

May, 1903.

Done in open court, this 25th day of May, 1903.

ALFRED S. MOORE,

Judge of the Above-entitled Court.

[Endorsed]: No. 569. In the United States District

Court for the District of Alaska, 2d Division. R. T.

Lyng vs. Eugene Chilberg. Order Extending Time to

File Bill of Exceptions. Filed in the Office of the Clerk

of the U. S. Dist. Court, Alaska, Second Division, at

Nome, Alaska, Apr, 25, 1903. Geo. V. Borchsenius,

Clerk. By H. A. Haagensen, Deputy Clerk. W. V.

Rinehart, Jr., Atty. for Deft. H. A. H. 7-325.
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In the United States District Court for the District of Alasl-a

Second Division.

R. T. LYNG,

Plaintiff,

vs. ) No. 569.

EUGENE OHILBERG,

Defendant.

Order Continuing Settlement of Bill of Exceptions, etc.

It appearing to the Court that a stipulation has been

heretofore filed herein, signed by the counsel for plain-

tiff, agreeing that the time within which defendant may

prepare, serve and file his bill of exceptions herein

should be enlarged and extended to and including the

7th day of May, 1903; and that the Court has hereto-

fore made am order extending and enlarging said time

to said date; and it further appearing to the Court that

the defendant has this day filed his proposed bill of

exceptions with the clerk of this court, and this being

the last day of the present special term of this court,

and the plaintiff being entitled to time within which

to prepare and file any amendments he may see fit to

said defendant's bill of exceptions, and it being impos-

sible to hear and settle the bill of exceptions in said

cause at this present term of court.

Now, therefore, it is hereby ordered that the bill of

exceptions herein may be settled at the next term of

court to be opened on the 4th day of May, 1903, at

Nome, Alaska, and the setting of said bill of exceptions
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is hereby set for May the 23d, 1903, or as soon there-

after as counsel can be heard during said next term of

court.

Done in open court this 2d day of May, 1903.

ALFRED S. MOORE.

Judge of Above-entitled Court.

[Endorsed] : No. 569. U. S. District Court, District

of Alaska, Second Division. R. T. Lyng, Pltff., vs.

Eugene Chilberg, Deft. Order Continuing Settlement

of Bill of Exceptions until Next Term of Court and Set-

ting Hearing for May 23d, 1903. Filed in the Oflflce of

the Clerk of the U. S. Dist. Court, Alaska, Second Divi-

sion, at Nome, Alaska, May 2, 1903. Geo. V. Borch-

senius. Clerk. By H. A. Haagensen, Deputy Clerk. W.

V. Rinehart, Jr., Atty. for Deft. H. A. H. 7-342.

In the United States District Court for tJic District of Alasl-a,

Second Division.

R. T. LYNG,

vs.

EUGENE CHILBERG,

Plaintiif,

No. 569.

Defendant.

Bill of Exceptions.

(Prepared and Filed by Defendant.)

Be it remembered, that on the 19th day of March, A.

D. 1903, at a stated term of the above-entitled court,

begun and holden at the city of Nome, District of Alas-

ka, before the Honorable Alfred S. Moore, District
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Judge, this action came on regularly for trial, C. M.

Thuland, Esq., appearing as counsel for plaintiff, and

W. V. Rinehart, Jr., appearing as counsel for defend-

ant; a jury was duly impaneled, and thereupon the fol-

lowing proceedings were had and testimony taken.

Deposition of R. T. LYNG, taken on the 26th day of

September, 1902, was read in evidence as follows:

Direct Examination.

(By C. M. THULAND, Esq.)

My name is R. T. Lyng; I am the plaintiff in this ac-

tion; I expect to leave Nome in a few days to be gone

until about the first boat next season—next year.

In the year 1900, J. A. Dexter was the owner of placer

Claim No. 4 below Discovery on Anvil Creek, Cape Nome

Mining District, and I myself was the owner of Claim

No. 5 below, on said creek.

During the year 1900, I entered into negotiations

with the defendant Eugene Chilberg for the sale of said

claims; in January, 1900, I was in Seattle and met Mr.

Chilberg for the first time, and left with him some

papers concerning these claims, which were to be given

to a Mr. Whittelsey, in case a sale was brought about

by him; and in case Mr. Whittelsey did not make a sale

within a certain time, Mr. Chilberg was to return the

papers to me. The time expired and Mr. Chilberg

wrote in a letter, or said verbally before I left Seattle,

that he might be able to sell the claims for me if Mr.

Whittelsey failed to; the understanding between myself

and Mr. Chilberg before I left Seattle for San Fran-
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(Testimony of R. T. Lyng.)

Cisco, was just what I have stated, nothing else ver-

bally. The balance of the transaction all took place by

correspondence.

I was residing at San Francisco that winter; after I

returned to San Francisco, the first time I heard from

Mr. Chilberg was by letter received through the mail,

dated April 25th, 1900.

(Letter offered in evidence and marked Exhibit No. 1.)

Plaintiff's Exhibit No. 1.

Seattle, Wash., April 25th, 1900.

Mr. R. T. Lyng, Room 14, Mills Bldg., San Francisco, Cal.

Dear Mr. Lyng: Yesterday Mr. Whittelsey informed

me to return the papers to you, which I herewith en-

close. He stated that his Montana people did not give

him an answ^er relative to taking hold of the claims.

He then figured with some people residing here in

Seattle but they have done nothing, so he requested me

to return the papers to you. I have been talking with

Mr. S. E. King, a mining broker, who came down from

Golovin Bay last summer and who has been in that coun-

try for the last two years. He Avired to his partner in

New York City and he received the following telegram

to-day. "Send full report on Anvil claims. Will owners

lease and bond until Sep. 15th, |2,000 down |8,000 work-

ing capital." I informed Mr. King that I would write

you to-day in regard to this, and as soon as I heard from

you I would let Mr. King know your decision. I tol.l

Mr. King that I did not think that you would dispose of
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(Testimony of R. T. Lyng.)

the claims on those terms, but I would inform you of

his offer and as soon as I heard from you, he could wii'o

to his New York partner your decision. There has been

no large sales for mining claims made here, but I notice

in the paper this morning that a sale was made yester-

day. I herewith enclose a clipping from the newspaper,]

which might be of interest to you. I had a talk with!

]Mr. C. P. Dam the other day and he informed me that;

he passed Mr. Lindblom, en route to Nome, at Nuskagakj

River, which runs to Bristol Bay. Mr. Dam told mC'

that Mr. Lindblom was making very good time and he

brought no letters from Mr. Lindblom. Mr. Linderberg

arrived here the early part of this week and expects to

leave for San Francisco about Sunday or Monday. The

people who are going to Cape Nome are just beginning

to arrive here from the East and business here is very

lively. With kindest regards from father and myself,

I remain,

Yours sincerely,

EUGENE CHILBERG.

I replied to that letter by a letter sent through- the

mails dated "San Fran., 4/30, 1900."

(Letter offered in evidence, marked Exhibit 2.)

Plaintiff's Exhibit No. 2.

San Fran., 4/30, 1900.

My dear Mr. Chilberg: Yours of the 25th inst. came to

hand, also enclosed papers, and I thank you very much

for your attention in the matter. Regarding the offer



vs. R. T. Lyng. 31

(Testimony of R. T. Lyng.)

through Mr. King will say that we will take |2,000.00

cash on each claim and balance of |23,000.00 and |28,-

000.00 respectively by Sept. 15th, the claims to be

worked by the buyers the whole season or until Sept.

15th, the owners to get one-half or will take one-third of

all gold taken out up to that time. If you can bring this

deal through let me know and will give you 5 per cent,

com.

Trusting to hear from you favorably on this proposi-

tion with kind regards to your father and self, I am.

Yours truly,

R. T. LYNG.

The next communication that passed between me and

Mr. Chilberg, relative to the sale of these two proper-

ties was a telegram dated May 4th, from Mr. Chilberg to

me, received by the Postal Telegraph Company deli\-

ered to me at San Francisco.

(Telegram offered in evidence, marked Exhibit No. 3.)

Plaintiff's Exhibit No. 3.

Seattle, Wash., May 4, 1900.

To R. T. Lyng, Rm, 14, Mills Bldg., San Francisco.

Can place four and five below Discovery on Anvil as

per your letter April thirtieth within five days. Mail

me immediately all documents with power of attorney

to make transfers. Quitclaim deeds will have to placed
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(Testimony of K. T. Lyng.)

in escrow bank here. You get half gold taken out in-

stead one-third. Answer.

EUGENE CHILBERG.

3:45 P. :\[.

In answer to that telegram I wrote to Mr. Chilberg

a letter dated May 5th, 1900.

(Letter offered in evidence, marked Exhibit No. 4.)

Plaintiff's Exhibit No. 4.

San Fran., May 5th, 1900.

My dear Mr. Chilberg: Reed, the wire from you last

eve., and wired you answer same time. Hope you have

responsible parties to deal with. Send enclosed mv

power of Attny. covering all and anything you may have ^

to do in connection with both claims, kindly have the

agreement drawn according to terms of my letter of

April 30th, viz: |2,000 cash now on each claim and bal-

ance of 128,000—for No. 4 and §23,000—for No. 5 not

later than Sept 15th, 1900, we to receive half of all gold

taken out up to time of final payment, and stipulate

that both claims must be worked in the best possible

manner every day from as soon as possible after arrival

of parties at Nome, until the final payment has been

made, also that the claims must not be held responsible

for any debts incurred by parties in this agreement.

Kindly send me copy of agreements and when you re-

ceive the money take out your com. Kindest regards.

Yours,

R. T. LYNG.
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(Testimony of R. T. Lyng.)

The next communication was a telegram from Mr.

Cliilberg received by me by the Postal TelegTaph Com-

pany at San Francisco.

(Telegram offered in evidence and marked Exhibit No.

5.) )
. .. .... :

Plaintiff's Exhibit No. 5.

Seattle, Waslin., May 7th, 1900.

R. T. Lyng, Room 14, Mills Bldg., San Francisco.

Purchaser will pay you all net proceeds this year not

to exceed total amount to be paid and if insufficient to

cancel obligation will pay you net proceeds season of

nineteen hundred one until all paid and whether or not

taken from ground will pay all on or before September

nineteen hundred one. This offer final. Answer quick.

Firm of purchasers principal rated over million dollars.

EUGENE OHILBERG.

10:25 p. m.

The next is a telegram from Mr. Chilberg; and the

footnote in pencil is my answer to this telegram.

(TelegTam and footnote offered in evidence and

marked Exhibit No. 6.)

Plaintiff's Exhibit No. 6.

Seattle, Wash., May 7, 1900.

R. T. Lyng, Room 14, Mills Bldg., San Francisco.

Cash payment alright. Purchaser wants balance pay-

able Sept. fifteenth if net proceeds then amount to bal-
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(Testimony of R. T. Lyng.)

ance, and agrees to work claims entire season. Other-

wise wants to give you entire net proceeds for this sea-

son's work to apply on account, and balance to be pay-

able September lifteenth 1901. Purchaser retains option

to cancel contract September fifteenth next giving yon

half gross proceeds of work. Purchaser every way re-

liable. Answer making counter offer if not acceptable

They must have time to come out and get money if it

don't come out of claims this season.

EUGENE CHILBERG,

1:15 P. M.

(Footnote in pencil.)

Make balance payable Sept. 15th 1900 let proceeds

this season apply on account will give parties time to

come out to get money but must make up their minds

by Sept 15th, 1900—or make best terms possible—do

not tie claims up beyond 1900.

The next telegram was dated Seattle, May 8th, 1900

from Eugene Chilberg to R. T. Lyng.

(Telegram offered in evidence and marked Exhibit

No. 7.)

Plaintiff's Exhibit No. 7.

Seattle, Wn., May 8th, 1900.

R. T. Lyng, Room 14, Mills Bldg., San Francisco.

Will close deal immediately, but must have original

location notices and all papers proving your title. Pur-

chaser insists on seeing papers before money is turned

over. Purchaser's attorney requires new power attor-
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(Testimony of R. T. Lyng.)

ney duly acknowledged before notary, and bearing cer-

tificate clerk of court certifying party is notary on date

of signing. Both claims sold. You are to have sixty-

five thousand out of ground, besides cash as per your

letter. Rush all papers.

EUGENE CHILBERG,

4:53 P. M.

The next telegram, dated Seattle May 9th, 1900, from

Eugene Chilberg to R. T. Lyng.

(Telegram offered in evidence and marked Exhibit

No. 8.)

Plaintiff's Exhibit No. 8.

Seattle, Wash., May 9th, '00

R. T. Lyng, Room 14, Mills Bldg., San Francisco.

Wire owner number four, mail me location notice.

Send deed number four to me. If you don't own four

must have power attorney from him.

EUGENE CHILBERG,

10:50 A. M.

The next was a letter, dated May 9th, 1900, from R.

T. Lyng to Eugene Chilberg.

(Letter offered in evidence and marked Exhibit No. 9.)

Plaintiff's Exhibit No. 9.

San Fran., May 9, 1900—12:15 P. M.

Mr. Eugene Chilberg,

My dear sir: Since telegram last night have found

J. A. Dexter the owner of No. 4 and enclose herewith
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(Testimony of R. T. Lyng.)

his P/A with mine, and hope this time that everything

may be satisfactory. Also enclose my location notice

for No, 5, this was made Sept. 22nd '98 by the recorder

of the district on a legal P. of A. and as I came on the

ground shortly after and before anyone else I relocated

it in my own hand and had same recorded as per en-

closed, and there has never been any question as to

the legality of this location, it is one of the very few

claims in the district that has never been jumped, the

same may be applied to No. 4. Dexter's location notice

cannot be sent you, as all of his notices and papers ap-

pertaining to that country are in the safe of the Alaska

Commercial Co. at Nome, Alaska, however we all know

that his location his bona fide and is a matter of record,

anyone who has been in that country knows that Dex-

ter is the owner of No. 4 and the writer of No. 5 below

and titles to either have never been disputed and never

will. Lindeberg is in your city now and you can bring

him up before your people and he can testify to any

thing that I have said, as being correct. Tbis is all t\ e

can do in the matter, and should the parties in questioa

not be satisfied, well then all you can do is to call it off,

we shall have no trouble selling after we get on the

ground and I dare say, on better terms. We leave about

the 16th inst. so please make the remittance as soon as

possible as we want the cash payment here before leav-

ing.

Kindest regards to Father and self.

Yours,

R. T. LYNG.
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(Testimony of K. T. Lyng.)

Send us copy of all papers and return my location

notice.
i

4 ends.

The next telegram was dated May 12th, 1900, from

Eugene Chilberg.

(Telegram offered in evidence and marked Exhibit

No. 10.)

Plaintiff's Exhibit No. 10.

Seattle, Wn., May 12th, '00.

R. T. Lyng and J. A. Dexter, Room 14, Mills Bldg., San

Francisco.

Can I covenant with purchasers that assessment Work

last year was performed, and that you have not alien-

ated claims four and five, or any part thereof, covered

by powers attorney? Each w^ire answer separately.

Hurry.

EUGENE CHILBERG.

,
11 A. M.

My answer to that telegram was, "All right, yes,

everything is O, K., can covenant title," practically that,

that was the answer; I answered in the aflflrmative.

The next telegi'am offered was dated May 14th, 1900,

from Eugene Chilberg to R. T. Lyng.

(Telegram offered in evidence and marked Exhibit

No. 11.)
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Plaintiff's Exhibit No. 11.

Seattle, Wn. May 14th, 1900.

R. T. Lyng, Room 11 Mills Bldg., San Francisco, Calif.

Deal consumated wiring money to-day Crocker Wool-

worth. Where shall I address papers?

EUGEXE CHILBERG.

4:12 P. M.

The next offer was a letter dated "Seattle, Wash., May

14, 1900, from Eugene Chilberg to R. T. Lyngj with state-

ment and bills.

(Letters, statements and bills offered in evidence and

marked Exhibit No. 12.)

Plaintiff's Exhibit No. 12.

Seattle, Wash., May 11, 1900.

Mr. R. T. Lyng, Room 14, Mills Building, San Francisco,

Cal.

Dear Sir: I have to-day wired you through the Crock-

er-Woolworth National Bank §3,770.70 covering amount

accruing to you from sale of Nos. 4 and 5 Below on Anvil

Creek as consummated by me. You will note that t\w

total cash consideration reads |7,500.00, |3,500 of this

was a confidential commission to parties who brought

the trade about, and it is important that nothing be said

about it so it can reach Mr. Strout in Alaska or Mr.

Fleitmann in New York.

If it should become public, it would probably spoil

the balance of the trade. As this sort of a scheme was
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one on which I succeeded in raising the price to come

out of the ground |7,000.00 on each claim so I think you

should be very well pleased with the whole trade.

Mr. Fleitmann of New York for whom INIr. Strout is

acting is several times over a millionaire, and able and

willing to work the claims out if they show prospects,

if it requires |100,000.00 to do it, and from what I can

learn these will be costly mines to work. It has been

hard work to keep the sale open until the last papers ar-

rived, and the "Knockers" almost spoiled it twice.

I hope you will be satisfied with the trade, and will

expect the balance of my commission as the money is

paid over to you.

You will note that the quit-claim deeds are placed in

escrow with the Alaska Banking and Safe Deposit Co.,

of Nome, who are the correspondents of our bank here,

which I trust will be satisfactory to you. You will note

also that I have provided that you receive one-half of all

the gold taken out instead of one third if they do not

complete the purchase. I have used every endeavor to

promote your interest in this matter, and feel highly

gratified that it is consumated. I trust that you will

observe the caution I have requested as to the |3,500.00

as it would seriously harm friends of mine, and be detri-

mjsntal to your chance of completing the deal.

Enclosed find agreements, also location notice of your

No. 4 which I return to you as requested. I also enclose

the first Power of Attorney, which you sent me, and

which was not used.
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With kindest regards, I remain,

Very truly yours,

EUGENE CHILBERG.

(Statement Enclosed.)

Seattle, Wash., May 14, 1900.

Eugene Chilberg in Account with R. T. Lyng:

To cash sales No. 4 and 5 Below on

Anvil, 14000.00

Or.

Commission 5% of |4,000.00 | 200.00

Telegrams, 14.30

Gorham & Gorham (papers) 15.00

Cash telegraphed, 3770.70. .|4000.00

(Bills enclosed.)

Office of Gorham & Gorham, Attorneys at Law.

Seattle, Wn., May 12, 1900.

R. T. Lyng to Gorham & Gorham.

To drawing contract sale No. 5 Below on Aiivil

110—1— ^5.00

Drawins: deed same 2 . 50'&

$7.50

Reed. Payt.

(Signed) GORHAM & GORHAM.
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Office of Gorham & Gorham, Attorneys at Law

Seattle, Wn., May 12, 1900.

J. A. Dexter, to Gorham & Gorham:

To drawing contract sale No. 4 Below on Anvil

|10—i— 15.00

To drawing deed same 2 . 50

17.50

Reed. Payt.,

(Signed) GORHAM & GORHAM.

Mr. Lyng further testifies: After the receipt of these

telegrams and letters, I received from Mr. Ohilberg on

account of the sale of these two claims |4,000 less five

per cent commission, and expense charges, through the

Crocker-Woolworth Bank, San Francisco. Mr. Chilberg

has not accounted to me for any further or other sum

of money. I never entered intO' any other contract, ex-

cept the contract as it shows in my correspondence and

telegrams with Mr. Chilberg, relative to the sale of these

claims, or his commission; and I never sent any other or

different instructions.

Q. (By Mr. THULAND.) I will ask you to state, Mr.

Lyng, if you know of any custom prevailing among min-

ing brokers in Seattle, Washington—any usage or cus-

tom—to the effect that mining brokers retain any sur-

plus received in effecting a sale, over and above the price

fixed by the owner of the property?

A. I do not.
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Q. (By air. THULAND.) I will ask you, Mr. Lyng,

to state whether or not the defendant, at any time

prior to May 14th, 1900, informed you of the existence

of any such custom or usage?

A. No, sir, he did not.

Mr. Lyng further testifies : I have demanded of the de-

fendant a settlement and accounting for the sum re-

ceived by him from Mr. Strout, the purchaser, in excess

of |4,000 and no accounting or settlement has been made

and Mr. Chilberg has paid me nothing on account of said

excess either on No. 4 or No. 5.

Mr. John A. Dexter has assigned to me his claim for

the money due on No. 4, and has given this written

transfer. i

(Assignment offered in evidence and marked Exhibit

No. 13.)

Plaintiff's Exhibit No. 13.

Nome, Alaska, October 7th, 1901.

For Value received I hereby sell, assign, transfer an i

set over to R. T. Lyng all my right, title and interest in ^

and to a certain claim against Eugene Chilberg for the

sum of |1,750 retained by him and not accounted for

while the said Eugene Chilberg acted as my Attorney in

fact out of the proceeds of sale of placer mining claim

No. 4 below Discovery on Anvil Creek, a tributary of

Snake River, in the Cape Nome Mining District, District

of Alaska? A

JOHN A. DEXTER. ^
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Q. (By Mr. THULAND.) Mr. Lyng, how much is

there due you from Mr. Chilberg on account of the sale

of these properties?

A, Three thousand five hundred dollars—less com-

mission of five per cent on that amount.

Q. Have you ever received any further payment on

account of the sale of these properties from Mr. Strout?

A. I have. I received $8,750( on each claim from Mr.

Strout.

Q, What part of that, if any, has been paid to Mr.

Chilberg?

A. Eight thousand seven hundred and fifty dollars

was paid to Mr. Chilberg as being due John A. Dexter;

and that amount less five per cent commission was paid

by Mr. Chilberg td Mr. Dexter.

Cross-examination.

Q. (By Mr. RINEHART.) Mr. Lyng, at the time this

negotiation was pending between you and Mr. Chilberg,

after the correspondence which initiated the negotia-

tions, didn't you consider Mr. Chilberg was authorized

to sell these claims for a cash payment of |2,000 on

each?

A. That he was authorized to do so? Yes.

Q. If Mr. Chilberg had sold these claims for nothing

more than the |2,000 cash payments, and the deferred

payments to be made as per your letter, would you have

made any objection?
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Mr. THULAND.—We object to that as entirely im-

material and incompetent and calling for a conclusion

based upon a hypothesis.

By the COURT.—The objection is sustained.

Mr. EINEHART.—We take an exception.

By the COURT.—Exception allowed.

Q. (By Mr. RINEHART.) You knew that Mr. Eu-

gene Chilberg at that time was working in the bank

with his father, didn't you, the Scandinavian-American

Bank, at Seattle, Washington? A. Yes, sir.

Q. You knew that Mr. Eugene Chilberg was not in

the brokerage and mining sale business, didn't you?

A. No, I didn't know. I didn't know what he was

doing. Mr. Chilberg offered to me, when he heard I had

claims for sale, that he might do something with them,

and that was what led me to think that he was doing

maybe something of that kind.

Q. You knew however, that he was working in the

bank with his father, you say?

A. Yes, yes, of course.

Q. As a matter of fact, Mr. Lyng, when you sent

those papers, and had these communications with Mr.

Chilberg, didn't you expect that he would do just as any

other ordinary person would do in selling mining

claims?

Mr. THULAND.—We object to the question as imma-

terial and incompetent, and calling for a conclusion, and

does not effect any of the issues.
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By the COURT.—Objection sustained.

Mr. RINEHART.—We take an exception.

By the COURT.—Exception allowed.

Q. Would you not have been satisfied, and didn't you

expect him to use ordinary measures and methods in

selling this property for you?

A. I would expect him to sell it according to agree-

meut, yes.

Q. And to use his best endeavors to see that a sale

took place?

A. According toi agreement, yes.

Q. You were in somewhat of a hurry to have this

matter closed up, and urged Mr. Chilberg in your letters

and telegTams to close it up if possible by a certain

date?

Mr. THULAND.—I object to that because it is imma-

terial and incompetent. The letters speak for them-

selves.

By the COURT.—Objection sustaned.

Mr. RINEHART.—We save an exception.

By the COURT.—Exception allowed.

Q. You have never paid Mr. Chilberg five per cent

commission on the |8,750 paid you by Mr. Strout?

A. No, sir.

Q. Mr. Chilberg is entitled then to a credit of five

per cent on that amount. A. Yes.

This constitutes plaintiff's evidence, and he thereupon

rests his case.
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The defendant moves the Court to direct the jury to

return a verdict in his favor and against the plaintiff for

the sum of four hundi'ed and thirty-seven and 50/100

dollars (|437.50) upon the evidence of the plaintiff, for

the reason that is appears from said evidence that the

plaintiff authorized the defendant to sell the mining

claims mentioned therein, and agreed to accept and re-

ceive therefore 14,000 cash and |51,000 deferred pay-

ments, and to allow and pay defendant five per ceur

commission on all payments for making the sale;

that defendant sold the claims for |14,000 more

than the plaintiff asked, and accounted to him for

|4,000 cash payment; the plaintiff admits fur-

ther payments from the purchaser on account amount-

ing to |8,750, which entitles the defendant to his 5 per

cent commission thereon amounting to the sum of

1437.50.

After argument of counsel, the Court denies said mo-

tion, to which said ruling defendant excepts, and the

exception is allowed.

Thereupon defendant's counsel reads in evidence the

written deposition of defendant, taken before J. W. Al-

bright, a notary public in and for the District of

Alaska, on the 18th day of October 1902, wherein de-

fendant testifies as follows:
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Direct Examination.

(By Mr. RINEHART.)

Mr. OHILBERG.—My name is Eugene Cliilberg; my

residence is in Seattle, Wasliington; I was employed in

the Scandinavian-American Bank at that place, when

this transaction transpired; my present occupation here

is treasurer of the Pioneer Mining Company.

ji<
I expect to leave the city of Nome and the District of

Alaska in a few days, and do not expect to return until

June, 1903.

I w^as instrumental ini effecting a sale of claims Four

and Five below on Anvil, during the year 1900 for Mr.

R. T. Lyng, the owner of No. 5 and Mr. J. A. Dexter, the

owner of No. 4. In the early part of January, 1900, Mr.

Lyng was in Seattle, and I met him there, he stated to

me that he had given an option to W. H. Whittelsey on

these claims for a consideration of |55,000 and he de-

sired me to hold the papers until Mr. Whittelsey could

take them up ; I held the papers for some time and Mr.

Whittelsey failed to dispose of the claims. I knew that

Mr. Lyng was anxious to dispose of the claims, so 1

asked Mr. S. E. King, mining broker, who had an office

in the Olympic Block, Seattle, if he could find a pur-

chaser for the claims; he telegraphed his broker in New

York to ascertain if he could dispose of them; the New

York man telegraphed an offer, and I wrote to Mr. Lyng

the letter which is attached to Mr. Lyng's deposition and

marked Exhibit No. 1 wherein Mr. King's offer was com-

municated. '
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Tlie next thing I heard from Mr. Lyng after writing

him that letter, was the letter from him dated April

30th, 1900, which is attached to Mr. Lyng's deposition

and marked Exhibit No. 2. I showed this letter to Mr.

King; he tried to make a sale upon the basis of the

terms mentioned therein, but did not succeed. I then

spoke to Mr. J. E. Chilberg, Mr. William M. Calhoun, and

others who are in the brokerage business, and asked

them if they could find a purchaser for these claims. I

informed them that I would have to have |2,000 cash

down on each claim and the balance $23,000 and |28,000

in deferred payments. Mr. J. E. Chilberg said he could

find a purchaser, provided he could be paid for his

trouble in securing a purchaser.

I told him I could not pay him any commission, and he

would have to make his commission out of the pur-

chaser; and I agreed with him that he could liave all

he could get over and above the |4,000 cash payment

fixed by Mr. Lyng's letter of April 30th, 1900; I also

asked him to make the deferred payments as much more

as possible.

Mr. J. E. Chilberg brought to me an introduced Mr.

George H. Strout as a purchaser for the claims, and

stated that he had made the price $7,500 cash down, and

164,000 deferred payments; I did not know Mr. Strout

before this introduction, but after that I carried on all

the negotiations with him, communicating all the while

with Mr. Lyng by wire as to arranging details. Mr.

Strout agreed to the prices made by J. E. Chilberg, but
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lie wanted different terms on the deferred payments,

and those I arranged by wire with Mr. Lyng.

(All the foregoing testimony beginning with the words

"I then spoke to Mr. J. E. Chilberg" was admitted over

the objections of the plaintiff to the various questions

calling therefor, on the ground that it was incompetent,

irrelevant and immaterial, the conversation not held in

presence of plaintiff, and not binding on plaintiff, de-

fendant not having show^n any authority to bind plain-

tiff to pay any commission or brokerage to J. E. Chilberg

or any other person. Plaintiff took and Court allowed

exceptions to the overruling of said objections.)

Mr. Eugene Chilberg (continuing): My first wire to

Mr. Lyng is attached to Mr. Lyng's deposition marked

Exhibit No. 3, and in reply to that I received a telegram

from Mr. Lyng dated May 4, '00.

(Telegram offered in evidence, marked Defendant's

Exhibit "A.-')

Defendant's Exhibit "A."

San Francisco, Calif., May 4, 1900.

Eugene Chilberg, Scandinavian-American Bank, Seattle.

Papers follow to-morrow close soon as you can we

leave about fifteenth.

R. T. LYNG,

8:18 A. M. May 5.

I next received the letter from Mr. Lyng which is

marked Plaintiff's Exhibit No. 4, enclosing his power

of attorney to go ahead and complete the sale.
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The telegrams marked Plaintiff's Exhibits 5 and (>

were sent by me on May 7th, 1900, and in reply to them

I received two telegrams from Mr. Lyng.

(Telegrams offered in evidence and marked Defend-

ant's Exhibits "B" and "C")

Defendant's Exhibit "B."

San Francisco, May 7th, 1900.

Eugene Chilberg, Scandinavian-American Bank, Seattle.

Make balance payable Sept. fifteenth nineteen hun-

dred. Let proceeds this season apply on account. Give

parties time to come out to get mioney. Make best

terms possible. Do not tie up claims beyond this year.

R. T. LYNG.

2:46 P.

Defendant's Exhibit "C."

San Francisco, May 8, 1900.

Eugene Chilberg, Scandinavian-American Bank, Seattle.

If you cannot get better terms close per your latest.

R. T. LYNG.

1:20 A.

The next communication from Mr. L}Tig, was a tele-

gram dated May 8.

(Telegram offered in evidence and marked Defend-

ant's Exhibit "D.")
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Defendant's Exhibit "D."

San Francisco, May 8.

Eugene Chilberg, Scand. Am. Bank, Seattle.

Will send papers to-morrow duly acknowledged. May

not be able to get location notice of number four as

owner is east but will guarantee all right.

R. T. LYNG.
5:45 P. M.

Plaintiff's Exhibit No. 8 was my next communication,

and in reply to that I received a telegram from Mr.

Lyng dated May 9th.

(Telegram offered in evidence and marked Defend-

ant's Exhibit "E.")

Defendant's Exhibit "E."

San Francisco, Oal. May 9.

Eugene Ohilberg, Scand.-Am. Bank, Seattle.

Sent necessary papers today all required Dexter's

Power of Attorney included.

R. T. LYNG.

1:40 P.

I also received Mr. Lyng's letter dated May 9, 1900

—

12:15 P. M., which is marked Plaintiff's Exhibit No. 9—
relating to his wire of the previous night.

Plaintiff's Exhibit No. 10, was my next communica-

tion, and in reply to that I received a telegram from

Mr, Lyng dated May 12.

(Telegram offered in evidence and marked Defend-

ant's Exhibit "F.")
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Defendant's Exhibit "F."

{San Francisco, May 12, 1900.

To Eugene Chilberg, Scand.-Am. Bank, Seattle.

Guarantee both claims clear assessment work done.

Dexter not here.

R. T. LYNG.

Plaintiff's Exhibit No. 11, was my next communica-

tion, and in reply to that I received a telegram from

Mr. Lyng dated May 14th.

(Telegram offered in evidence and marked Defend-

ant's Exhibit "G.")

) Defendant's Exhibit "G."

San Francisco, Calif., May 11, 1900.

Eugene Chilberg, Scand. Am. Bank, Seattle, Wn.

Send papers here to arrive not later than Friday

otherwise to Nome.

R. T. LYNG.

6:01 P. M.

I sent to Mr. Lyng the letter marked Plaintiff's Ex-

hibit No. 12 together with the inclosures mentioned. I

paid out all the expenses charged in the statement and

retained the 5 per cent commission of |4,000, and tele-

graphed to Mr. Lyng, through the Crocker-Woolworth

National Bank of San Francisco, the sum of |3,770.70;

the balance of the money paid by Mr. Strout—13,500

—

I paid to Mr. J. E. Chilberg as brokerage for securing

the purchaser, and took his receipt therefor.

(The above testimony beginning with the words "the
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balance of the money" was admitted over the objection

of plaintiff to the questions calling therefor, on the

ground that it is irrelevant, immaterial and incompe-

tent; not binding on plaintiff, defendant having shown

no authority to pay any of plaintiff's money to J. E.

Chilberg or any other person. Exception taken and al

lowed to overruling said objections.)

(Receipt offered in evidence and received, over plain-

tiff's objections on the same grounds as last above

stated, and marked Defendant's Exhibit "H."

Defendant's Exhibit "H."

Seattle, Wash., May 14, 1900.

Received from Eugene Ohilberg, Agt., for Lyng &

Dexter Thirty-five hundred and no/100 Dollars, broker-

age for securing purchaser of Claims 4 & 5 Below on

Anvil Creek.

13,500.00 J. E. CHILBERG.

Q. (Mr. RINEHART.)—Has any part or portion of

said sum of $3,500 been returned to you since that date?

Mr. THULAND.—^We object to that because it is im-

material and irrelevant.

The COURT.—The objection is overruled.

(Plaintiff excepts; exception allowed.)

A. No', sir.

Q. State w^hat was the total commission and recom-

pense that you received for your services in this trans-

action on the first payment.
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A. I received five per cent of 14,000, amounting to

|200.

Mr. Cliilberg further testified that Mr. Strout, the

purchaser, paid him on account of the deferred payment

due on Claim No. 4, the total sum of |8,750, which h;.^

turned over to Mr. Dexter, in Nome, less 5 per ceni:

thereof retained as his commission; that of the |8,750

paid by Mr. Strout to Mr. Lyng on Claim No. 5, on part

was ever paid to him as commission or otherwise.

Q. (By Mr. RINEHART.) Mr. Chilberg, I will ask

you whether or not you know what the custom and prac-

tice was in the city of Seattle with reference to the em-

ployment of subagents and brokers, and the fixing of

their commissions in the sale of mining properties of

the nature of this transaction?

^Ir. THULAND.—We object to that as entirely in-

competent, immaterial, and irrelevant, no proper foun-

dation having been laid for it, the testimony of the wit-

ness showing that he had an express contract for a five

per cent commission and evidence of custom would bo

inadmissible to vary an express contract. If any such

custom existed it was an illegal custom.

By the COURT.—The objection is sustained.

By Mr. RINEHART.—We take an exception.

By the COURT.—Exception allowed.

Q. State what that custom and practice was at the

time of this sale.

Mr. THULAND.—Same objection.
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By the COUKT.—Objection sustained.

Mr. KINEHART.—We take an exception.

By tlie COURT.—Exception allowed.

Q. I will ask you, Mr. Chilberg, whether or not, in

making this sale for Mr. Lyng, you followed the general

custom and practice as you knew it in mining deals.

Mr. THULAND.—We object to that because it is in-

competent, irrelevant, and immaterial, no proper foun-

dation laid for it, the testimony showing an express con-

tract of employment.

By the COURT.—Objection sustained.

Mr. RINEHART.—We take an exception.

The COURT.—Exception allowed.

A. I will ask you to state whether in your opinio a

you would have ever been able to make this sale with-

out the employment of some other broker or agent +o

help you?

Mr. THULAND.—We object to that because it calls

for an opinion and is immaterial and incompetent.

By the COURT.—Objection sustained.

Mr. RINEHART.—We take an exception.

The COURT.—Exception allowed.

Cross-examination.

I am twenty-six years old. In January, 1900, I was

in the employ of the Scandinavian-American Bank of

Seattle, was working in the ticket department, where I
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had been for a few years prior to that, and also assisted

in the bank work, in papers left in escrow or anything

of that sort. In the month of May, 1900, or thereabouts

I left for Alaska, and ever since that time have been in

the employ of the Pioneer Mining Company. Have

never been engaged as a mining broker, following it as

a business. I met Mr. Lyng in January, 1900; if I re-

member correctly, he came in the bank and inquired for

someone in the city, I can't recollect who it was, and

he introduced himself to me; if I remember correctly

he was with Mr. Englestad. They came there together.

And ;Mr. Lyng left some papers affecting the sale of

these claims on Anvil Creek in escrow with me; I be-

lieve ]Mr. Lyng said Mr. Whittelsey had an option on the

claims.

Q. (By Mr. THULAND.) Didn't you at that time

ask him to leave the claims with you in case Mr. Whittel-

sey did not effect a sale of the property?

A. No, sir, I did not ask him at that time.

Q. Well did you at any other time?

A. Well, when Mr. Whittelsey's deal did not go

through, I wrote Mr. Lyng, and told him—or rather in

fact I made inquiries around at the brokers there, find-

ing out, of course when Mr. Whittelsey could not find

a purchaser for the claims, I returned the papers to INEr.

Lyng and told him I had spoken to other brokers in re-

gard to it, and that Mr. King had made an offer for the

properties.

Q. Well, you wrote him the letter in evidence here?



vs. R. T. Lyng. 57

(Testimony of Eugene Cliilberg.)

A. Well,—oh yes, yes.

Q. J. E. Oliilberg- is a relative of yours, is he not?

A. Yes, sir.

Q. Cousin of yours, I believe? A. Yes.

Q. After Ohilberg had introduced Strout to you, is

it not a fact that you completed the bargain—completed

the sale?

A. I completed the terms as to payments, but the

price had been fixed by J. E. Chilberg.

Q. In July, 1901, did not Mr. Dexter and Mr. Lyng

call on you at Nome, and demand of you to account for

the excess of the cash payment made by Mr. Strout over

and above |4,000?

A. Y^es, but I told them—>

—
Q. Did they or did they not? A. Y^es.

(Witness continuing:) I told him I had secured the

price they had asked for the property, and had asOked

114,000 more than they wanted for the property.

Q. State whether or not Mr. Strout took possession

of these claims and worked them?

A. Yes, sir.

Q. Do you know whether or not they have thrown up

the claims.

A. I believe Mr. Strout now has an option, I think,

at a lower figure than the price I secured.

Q. As a matter of fact, you know there is nothing in

these claims^—the claims have been prospected and Mr.

Strout has found no prospects in them.

A. I cannot say as to that.
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Q. Did not Mr. Strout so tell you?

A. No, he thought the claims would eventually turn

out to be pretty good ones. Of course, on account of

the ground being frozen he could not get the claims

opened up properly.

Eedirect Examination.

Mr. J. E. Chilberg, at the time of this transaction,

was not interested with me, either directly or indirectly,

in any business enterprize. His business at that time

was insurance and shipping brokerage, and also done a

mining brokerage business.

Q. I will ask you whether, after you had the talk

with Mr. Lyng and Mr. Dexter, which has been referred

to by Mr. Thuland, and you told them you had secured

the cash prices asked by them, and also advanced the

price of the claims over their price |14,000, whether Mr.

Dexter accepted and received from you the second pay-

ment made by Mr. Strout.

Mr. THULAND.—We object to that, because it is im-

material, incompetent, and leading, suggesting the an-

swer that counsel desires.

By the COURT.—Objection overruled.

(Plaintiff excepts. Exception allowed.)

A. Yes, sir, Mr. Dexter accepted the payment, which

was satisfactory to him, and he stated he was very well

pleased with the trade.

Q. T will ask you whether Mr. Dexter, since that date

has ever made demand upon you for this commission

paid to Mr. J. E. Chilberg? A. No, sir.
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Eecross Examination.

Mr. THULAND.—Did not Mr. Lyng, as Dexter's

agent, make a demand on you for it.

A. Mr. Lyng never had any papers to show that he

was Mr. Dexter's agent.

Q. Did not Mr. Lyng leave those two claims witli

you for sale, both his own and Mr. Dexter's?

A. Yes, but the power of attorney was sent direct

from Mr. Dexter.

Testimony of S. E. KING.

The deposition of Mr. S. E. King, was produced on

behalf of the defendant, and the following testimony

given therefrom:

My name is S. E. King, I expect to leave Nome on the

steamship Ohio, which sails Monday; do not expect tore-

turn this year. In the fall of 1899, somewhere about the

first of November, I arrived in Seattle and was there but

a couple of weeks, perhaps, when I rented an office in the

Olympic Block, and during all of that winter and the

early part of the following spring, I was doing a broker-

age business, buying and selling mining claims; I am ac-

-quainted with the customs and practices of mining

brokers in the city of Seattle with reference to the sale

of mining properties.

Q. State, if you please, upon the knowledge you have

of those customs and practices, whether or not a person

or a broker receiving or having placed in his hands for

sale, a piece of mining property at a fixed price, would
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be justified in placing the property in the hands of an-

other agent or broker, to sell with the agreement that

he might have as his commission, all over and above the

amount fixed by the principal?

Mr. THULAND.—We object, because it is calling of

the legal conclusion of the vi'itness: object further be-

cause it is immaterial and irrelevant and incompetent,

no proper foundation having been laid that under the

contract proved in the case evidence of custom would be

inadmissible to vary an express contract if any such cus-

tom existed, it was an illegal custom.

The COURT.—The objection is sustained.

Mr. RINEHATJT.—We take an exception.

The COURT.—Exception allowed.

Q. Well, we will get at it another way. With your

knowledge of the customs and practices of mining

brokers and agent in the city of Seattle during the time

you speak of as having been in business there, if a per-

son were to write to you, or any other mining broker

or agent or person, to sell a piece of mining property

for a certain price, what would you or the person wlio re-

ceived that offer do, ordinarily, with reference to the

sale of that property through other brokers.

Mr. THULAND.—We object because it is immaterial,

incompetent, does not affect any of the issues in this

case, no foundation having been laid for the introduc-

tion of such testimony, and the same objection as above

last set forth against admissibility of proof of custom.
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By the COURT.—Objection sustained.

Mr. RINEHART.—We take an exception.

Tlie COURT.—Exception allowed.

Q. Mr. King", if in such a letter as I have mentioned,

the principal should place a price on his claim, and tell

you that hewould allow you five per cent commission for

making the sale, would the customs and practices in

Seattle at that time have lead you to place it in the

hands of another broker, and agree to allow him any-

thing he might sell the claim for, over and above the

price fixed by the principal.

Mr. THULAND.—We object because it is irrelevant

and incompetent.

By the COURT.—Objection sustained.

Mr. RINEHART.—We take an exception.

The COURT.—Exception allowed.

Q. I will ask you, Mr. King, whether or not during

the early spring of 1900 and during the month of April,

you had any talk with Mr. Eugene Chilberg with refer-

ence to the sale of Claims Nos. 4. and 5 below on Anvil

Creek, Cape Nome District, Alaska.

(Plaintiff objects to question on the ground it is im-

material, irrelevant and incompetent; Court overrules

objection; plaintiff excepts. Exception allowed.)

A. Yes, sir, I had a talk with Mr. Eugene Chilberg

sometime, I think, during the month of April 1900,

about those claims.
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Q. And state, if you please, what you did with refer-

ence to trying to effect a sale of those properties at that

time.

Mr. THULAND.—We object to that also because it

is immaterial and irrelevant.

By Mr. RINEHAKT.—This is the Mr. King that was

referred to in the letter by Mr. Chilberg to Mr. Lyng, of

April 30th, 1900.

By the COURT.—The objection is overruled.

(Plaintiff excepts. Exception allowed.)

A. I wired to my agent in New York City; received

a proposition from him; and then made an offer to Mr.

Chilberg.

Q. After making an offer to Mr. Chilberg, did you

see a letter from Mr. LjTig to Mr. Chilberg with refer-

ence to your offer?

Mr. THULAND.—We object because it is immaterial

and irrelevant, not the best evidence.

By the COURT. Objection overruled.

(Plaintiff excepts. Exception allowed.)

A. Yes, sir, I saw a letter.

Q. Did you put through this deal, or did it fail?

A. No, that deal was not closed.

H. C. SMITHSON, witness for the defendant, testi-

fied:

I am a resident of Nome, Alaska. I formerly resided

at Seattle, Washington, where I was a real estate dealer

and broker. During my experience I have handled a
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few mining claims. I went to JSeattle in and was

engaged in the above business until I left Seattle to

come to Nome in 1902.

Q. State whether or not you know of a custom, usage

or practice in the city of Seattle relative to the sale of

real estate or mining property, either or both, which

would govern, or be expected to govern, your action or

any other real estate agent's action in the sale of prop-

erty placed in hands at a fixed price, for a fixed

commission, and which custom particularly would gov-

ern in the manner of selling, and the mode or method

of procuring a purchaser.

Mr. THULAND.—We object because it is wholly in-

competent, irrelevant and immaterial, for the reason

that no foundation has been laid for the proof of any

custom if any such custom existed, it was an illegal cus-

tom and proof thereof is inadmissible to vary the terms

of the express contract proved in this case.

The COURT.—I would inquire just at this stage, Mr.

Rinehart, do you intend to show knowledge or impute

knowledge to Mr. Lyng—express knowledge. Knowl-

edge of this usage, if there be such usage?

Mr. RINEHART.—To be fair with the Court, I cannot

promise to prove express knowledge—^Mr. Lyng having

testified that he did not know of such a usage—but I

think I can show facts which will charge him with

knowledge, and would justify the jury in believing that

he did have knowledge, and that he dealt with that

knowledge in view.
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The COURT.—The objection to this question is sus-

tained on the first three grounds stated by the plaintiff.

1 may add that we might admit this question provided

the defendant would show—hereafter show that Mr.

Lyng had positive knowledge, actual knowledge of such

a custom, if such a custom there be,

Mr. RINEHART.—We save an exception to the ruling

of the Court.

The COURT.—Exception allowed.

The defendant now offers to prove by this witness

that it was the custom, usage and practice in the city

of Seattle, Washington, at the time of the sale of these

properties, for agents intrusted with the sale of real

estate and mining properties at a fixed price and for

a fixed commission to employ subagents and brokers to

assist in securing purchasers for such properties, and

to allow them commissions out of the purchase price for

their services; and that the defendant did just what any

other agent would have done under his instructions in

this transaction which offer was by the Court denied,

and the objection of the plaintiff to the admission of

such testimony was by the Court sustained, to which

ruling by the Court the defendant took an exception,

which exception was allowed.

NOBLE WALLINGFORD, witness for defendant, tes-

tified :

I was in the real estate and brokerage business In

Seattle, in the spring of 1900, and had been for several
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years theretofore, and had handled mining projjerties

for sale.

Defendant offers to prove by this witness the same

custom, usage and practice in the city of Seattle, Wash-

ington, as he endeavored and offered to prove by the

witness H. C. Smithson, which offer was objected to

by the plaintiff, and the objection by the Court sus-

tained and the said offer denied. To which the defend-

ant took an exception, which exception was allowed.

Defendant then offers to prove by the deposition of

F. B. Lazier, the same custom, usage and practice as

he endeavored and offered to prove by the witnesses II.

C. Smithson and Noble Walliugford, which offer was

objected to by the plaintiff on the same grounds hereto-

fore urged against proof any such custom; and the ob-

jection by the Court sustained and the said offer denied.

To which ruling the defendant took an exception. Ex-

ception allowed.

The deposition of GEORGE H. STROUT, a witness

for defendant, was read in evidence, as follows: I am

thirty-one years of age, my residence is Netherwood,

New Jersey; will not be in Alaska during the year 1902;

I am acquainted with R. T. Lyng, the plaintiff, Mr. Eu-

gene Chilberg, the defendant, and with Mr. J. E. Chil-

berg. I first met Mr. Lyng at Cape Nome, Alaska,

either in the month of June or July 1900; first met Eu-

gene Chilberg in Seattle, in the latter part of April or

early in May, 1900; first met J. E. Chilberg in the latter

part of April, 1900, in Seattle. I am the George H.
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Strout who purchased mining claims Four and Five be-

low on Anvil Creek, Cape Nome Mining District, Alaska,

from Mr. John A . Dexter and R. T. Lyng the respective

owners thereof. The claims were first brought to my

attention by J. E. Chilberg in the city of Seattle in the

latter part of April or early in Ma}-, 1900, who stated

that the selling of these claims was in the hands of his

cousin, Eugene Chilberg, of Seattle. Whether the ex-

act terms and details of purchase were given me by

J. E. Chilberg or by Eugene Chilberg, I am unable to

state, but I know that both of the Ohilbergs were con-

versant with the terms and prices at which the prop-

erties were purchased by me. My recollection is that

a price and terms w^ere first made me which were not

satisfactory in every way, and that I finally purchased

the claims on the basis of a proposition presented to

me and the proposition which I made to the Chilbergs.

The price and terms upon which I finally purchased

said claims, were as follows: Number 4 was purchased

for 138,750; |3,750 was paid in cash, and $35,000 was

to be paid on the 15th day of September, 1900. Num-

ber 5 was purchased for $33,750; $3,750 was paid in

cash, and $30,000 was to be paid on the 15th of Septem-

ber, 1900. The original terms of purchase were after-

ward modified by a contract in writing between the

owners and myself. I negotiated for the purchase of

these properties with J. E. Chilberg and Eugene Chil-

berg, and to the best of my knowledge Eugene Chilberg

took up with R. T. Lyng at San Francisco, by telegraph,

the matter of purchase, in his effort to arrange terms
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to which I would agTee. I have made further pay-

ments as follows: On Navember 28, 1900, I paid R. T.

Lyng in Seattle, |5,000; on December 18, 1900, I paid

R. T. Lyng at San Francisco, |2,500; on May 14, 1901,

I paid J. A. Dexter, through Eugene Chilberg, iti

Seattle |7,500 on account of Number Four on Anvil:

on June 25, 1901, I paid J. A. Dexter, through Eugene

Chilberg at Nome, |1,250 on account of Number Four:

and on June 25th 1900, I paid R. T. Lyng personally at

Nome, |1,250 on account of Number Five.

The above testimony of Geo. H. Strout was admitted

over plaintiff's objections thereto on the ground that

same is irrelevant, immaterial and incompetent and

does not effect any of the issues of the case.

Exceptions allowed plaintiff to Court's overruling

the said objections.

The deposition of J. E. CHILBERG, a witness for

defendant, taken in New York City, August 29th, 1902,

read in evidence, as follows:

My age is 35 years; place of residence, Seattle, when

I am home. I do not expect to be in Alaska during

1902. I resided in Seattle during the months of April

and May, 1900, have resided there since 1876. In the

months of April and May, 1900, I was engaged in the

brokerage business. I met Mr. Lyng in 1899, once at

St. Michael, and in Seattle in the fall of 1900 for a few

minutes only. Mr. Eugene Chilberg is a cousin of

mine, and I have known him since he was born. I am
acquainted with Mr. George H. Strout. I met him in
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Seattle, through a letter of introduction in the spring

of 1900. In the spring of 1900, Mr. Eugene Chilberg

told me of claims numbers 1 and 5 below Discovery on

Anvil Creek, in the Cape Nome Mining District, Alas-

ka, and showed me a letter from Mr. Lyng requesting

him to sell the claims, and he asked me if I knew of

anyone who might buy them. After being asked by

Eugene Chilberg if I knew of a pui-chaser, I went to

him and told him that I might find a purchaser for the

claims, providing I was paid adequate commission up-

on the sale. He said he was authorized to sell the

claims for |4,000, and certain payments from the

ground, the amounts of which I do not remember. I

told him that I might find a purchaser, but that I was

not accustomed to negotiating a sale of mining claims

for nothing, and asked him if he would be willing to

pay me the price secured above |1,000 cash, as a com-

mission for negotiating the sale. He said that he was

willing to do so; so I told him I would bring him a pur-

chaser on a basis of |7,500 cash and certain payments

to be made from the ground aggregating, as near as I

can remember, seventy or seventy-five thousand dol-

lars, to all of which Mr. Eugene Chilberg agreed ou

behalf of his principals. I then brought Mr. George

H. Strout to the Scandinavian Bank, and introduced

him to Eugene Chilberg, having given Mr. Strout the

price and terms of same. After three or four days de-

lay, which was occasioned by the interchange of tele-

grams, as I was told, between Mr. Eugene Chilberg and
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his principal, the transaction was closed and the se\-

enty-five hundred dollars cash paid to Eugene Chilberg

upon the terms originally agreed upon. I think how-

ever, there was some change in the time of the deferred

payments. The total was not changed.

I secured the purchaser for the property myself, a.

gentleman who was at that time an entire stranger to

either Mr. Lyng or Eugene Chilberg. I received $3,500

from Mr. Eugene Chilberg w^ithin a day or two of the

consummation of the sale, and no part of said |3,500

was ever at any time returned or paid back to Eugene

Chilberg.

(The above evidence of J. E. Chilberg admitted over

plaintiff's objections to the questions calling therefor,

on ground that same were irrelevant, immaterial and

incompetent and did not affect any of the issues of the

case. Plaintiff excepts. Exceptions allowed to over-

ruling said objections.)

Q. State whether you know what the general cus-

tom and practice was in the city of Seattle at the time

this sale was made, with reference to the mode and

method of selling mining properties, and the employ-

ment of subagents and brokers, and the allowance of

commissions in such transaction; and if so what was

such custom and practice.

Plaintiff objects to the question on the ground it is

immaterial, irrelevant and incompetent, no proper

foundation laid for the same, that under the contract

proved in the case evidence of custom would be inad-

missible to vary an express contract; if any such cus-
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torn existed, it was an illegal custom. The Court sus-

tains the obejction, and defendant takes an exception

to the ruling of the Court, which exception was al-

lowed.

Defendant offers to prove bv the answer of the wit-

ness to the question, that the defendant in making the

sale in question herein followed the general custom

and usage of agents intrusted with the sale of mining

properties in Seattle at that time, and did just as any

other agent with similar instructions would have done

in the premises.

Plaintiff objects to the testimony; the Court sustains

the objection and denies the offer; and the defendant

takes an exception to the ruling of the Court, which

exception was allowed.

Defendant rests.

Whereupon plaintiff moves the Court to direct the

jury to return a verdict in favor of the plaintiff and

against the defendant for the difference between the

amount sued for by the plaintiff, .|.3,062.50, and |175

the amount of defendant's commission on the |3,500

purchase money received by defendant and withheld

by him from the plaintiff, together with 6 per cent in-

terest from May 14, 1900; which said motion was re-

sisted by the defendant, and after argument of counsel,

granted by the Court, whereupon the Court read the

following written direction to the jury.

"Gentlemen of the Jury: All the material averments

of fact in the complaint in this action have been estab-
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lisbed bj the evidence offered in support of the aver-

ments of the complaint, and and all of said averments

being admitted by the defendant in the course of his

evidence, most of them being also admitted in his

pleadings, and the defendant having failed under the

ruling of the Court to prove the existence of any cus-

tom having for its object to add to, change or vary the

terms of the contract of agency, gathered from the cor-

respondence, telegrams etc., relating to a commission

to be paid by an agent or middleman acting under and

with defendant in the sale of the mining properties

mentioned in said complaint, and defendant having

made no offer to prove knowledge of such custom in

Lyng, the jury are now directed by the Court to return

a verdict for the plaintiff and against the defendant for

12,887,50, the difference between the amount sued for

by plaintiff, |3,062.50, and |175, the amount of defend-

ant's commission on |3,500, the amount of purchase

money proved to be withheld by defendant from the

plaintiff, together with interest on said sum of |2,887.50

at the rate of 6 per cent per annum from May 14, 1900.

Done in open court, this 20th day of March, A. D.

1903, both sides having rested their respective cases.'*

The defendant took an exception to the action of the

Court and to his said direction to the jury to return

a verdict for the plaintiff, which exception was allowed.

The Court thereupon ordered his stenographer to

prepare the verdict for the jury, as follows:

"We the jury duly impaneled in the above-entitled

action, do hereby find a verdict in favor of the plaintiff

and against the defendant in the amount of $2,887.50
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with interest thereon at the rate of six per cent per

annum from May 14, 1900.

Dated at Nome, this 20th day of March, A. D. 1903.

Foreman."

The Court gave the above form of verdict to the

jury, and directed them to select a foreman to sip^n the

same; whereupon the jury selected L. L. Sawyer of

their number as foreman, who signed the said form

and returned it to the Court. At the request of tlie

defendant, the jury was polled and each member there-

of answered that, under his oath as juror and the direc-

tion of the Court, he agreed to the verdict. The ver-

dict was thereupon filed and entered herein, and the

defendant took an exception thereto.

That thereafter and on the 23d day of March, 1903,

defendant duly filed a motion for judgment notwith-

standing the verdict, and also a motion for a new trial

in said cause, which said motions were as follows:

1)1 the United States Distrlet Court, for the District of

Alaska, Second Division.

R. T. LYNG,

Plaintiff,

vs. > No. 569.

EUGENE CHILBERG,
Defendant.

Motion for Judgment Notwithstanding the Verdict.

Comes now the above-named defendant and moves

the Court for judgment in his favor and against the

plaintiff, as follows:
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1. That plaintiff have and recover nothing on his

first cause of action;

2. That plaintiff have and recover nothing on his

second cause of action;

3. That defendant have judgment against the plain-

tiff for the sum of |437.50 on his counterclaim herein;

4. That defendant have judgment for his costs and

disbursements herein.

Upon the following grounds, to wit: The evidence

producedupon the trial of the action, clearly entitles the

defendant to judgment as prayed for in his answer and

counterclaim, and as above set forth.

W. V. RINEHART, Jr.,

'

Attorney for Defendant.

In the United States District Court for the District of Alaslca,

Second Division.

R. T. LYNG,

Plaintiff,

vs. ' \ \ No. 569.

EUGENE CHILBERG, V

Defendant, '

Motion for New Trial.

Comes now the above-named defendant and moves

the Court to vacate and set aside the verdict rendered

and entered in the above-entitled action on March 20th,

1903, by direction of the Court; and to grant a new

trial in said action; for the following causes materi-

ally affecting the substantial rights of the defendant:
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1. Irregularities in the proceedings of the Court, and

the orders of the Court, and abuse of discretion by

which the defendant was prevented from having a fair

trial, as follows, to wit:

a. Irregularities in the proceedings of the Court.

The Court permitted counsel for plaintiff to renew and

argue over and over objections to the witness, H. C.

Smithson, testifying as to the customs and usages of

real estate agents in the city of Seattle in effecting

sales under and upon such instructions from a prin-

cipal as were received by the defendant from the plain-

tiff in the transaction in controversy herein, after the

Court had ruled two several times that the witness

might answer such questions and give such testimony;

and the Court, after the repeated objections and argu-

ments by counsel, finally reversed his rulings and re-

fused to permit said witness to answer said questions

or to give any testimony on said matters;

The Court, during the trial on several occasions, made

comments in the presence of the jury which clearly in-

dicated his opinion and inclination as to the merits of

the case in favor of the plaintiff and against the de-

fendant.

The Court solicited from the counsel for plaintiff an

objection to the allowance of any commission to de-

fendant for his services in said transaction, notwith-

standing said counsel had conceded and admitted that

defendant should be allowed a credit for his services

and 5 per cent commission of the |3,500 paid to the

broker who secured the purchaser and five per cent on
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the |8,750 paid by said purchaser upon the deferred

payments fixed by defendant.

The Court decided the facts of the case and refused

to allow the jury to pass upon the question whether

the plaintiff knew of the customs and usages of real

estate agents and brokers, and that the defendant was

doing his business through such agents and brokers,

and would, if intrusted with the sale of plaintiff's claims,

endeavor to effect a sale through and by the use of such

agents and brokers, in their usual and customary mode

of doing such business in said city of Seattle; and

whether the plaintiff, by his correspondence and his

deposition, introduced at the trial, did not intend to,

and, impliedly at least, did not authorize defendant to

proceed with his negotiations through and with the aid

of brokers and subagents; and whether the plaintiff

was not, in view of all the testimony and correspon-

dence of plaintiff and defendant, actually cognizant of

the fact defendant was not in a position to and did not

intend to make the sale of the mining claims himself,

but that he would act through some broker; and

whether plaintiff did not have actual knowledge of the

fact that the brokers and real estate agents in that

market, where he himself chose to offer the said claims,

were governed by and did observe the customs and

usages mentioned in defendant's counterclaim and an-

swer; and whether defendant was not, under all the

circumstances and testimony shown by the trial, jus-

tified in following said custom and usage and offering-

said claims for sale through other agents and brokers.
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That the Court should have allowed the jury to pass

upon and judge of the facts of the case.

b. Irregularities in the orders of the Court:

In the order of the Court striking the counterclaim

to plaintiff's second cause of action; and striking de-

fendant's second counterclaim to plaintiff's first cause

of action.

The order of the Court refusing to allow the facts

to be decided bj the jury, and directing the jury to sign a

verdict for the plaintiff for the sum of |2,887.50, which

said amount is not the true and correct amount of re-

covery under any construction of the facts.

c. Abuse of discretion by the Court by which de-

fendant was prevented from having a fair trial;

In requiring defendant to annouce to the Court

whether he could prove that the plaintiff had actual

knowledge of the customs and usages of brokers and

agents in Seattle, before he could offer testimony as

to such customs and usages, when defendant's counsel

informed the Court that he believed that there was

sufficient proof to show that the plaintiff did have sucli

knowledge, and that he could show by very persuasive

testimony and evidence that the plaintiff did know of

such customs and usages, although he could not say

that he would be able to prove it positively, inasmuch

as the plaintiff had testified already that he did not

have actual knowledge thereof.

In deciding the facts and refusing to allow the jur;y

to judge thereof, as provided by law.

2. Misconduct of the counsel for plaintiff:

In interposing, arguing and repeating objections to
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the witness, H. C Smithson, testifying as to the customs

and usages of brokers and agents in the city of Seattle,

in such transactions as the one in controversy herein,

after the Court had ruled two several times that the

said witness might answer and testify upon such mat-

ters. \

All of which said irregularities, orders and abuse of

discretion appear of record in the cause.

3. Excessive damages, appearing to have been given

under the influence of passion and prejudice:

The comments and conduct of the Court during the

trial, as will be shown by the record thereof, are in-

dicative of passion at different times, and of prejudice

against the defendant and in favor of the plaintiff

throughout the trial and the proceedings thereat.

4. Insufficiency of the evidence to justify the ver-

dict or the ruling and order of the Court directing the

same, and that the same is against law:

There was evidence that the plaintiff first made his

offer, price and terms, upon the receipt of a letter from

the defendant saying that he had an offer through Mr.

King, a broker, from parties in New York, and the

plaintiff in reply to said letter, said, "Regarding the of-

fer through jMr. King will say," and then gives his

price and terms; and the testimony further shows that

the plaintiff had before been trying to sell the claims

through Mr. Whittelsey, a broker, and that said Whit-

telsey had been trying to sell them to parties in Mon-

tana, as well as to parties in Seattle; and these facts

together with the whole correspondence and informa-

tion given by the plaintiff to the defendant while he
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was in Seattle himself, are at least prima facie suffi-

cient to charge the plaintiff with knowledge, of not

express consent that the sale might be made through

brokers or other agents, and the jury should have been

allowed to judge of the facts; and the whole testimony

shows plainly that the plaintiff must have intended and

did intend that the sale should be made through brok-

ers and other agents, and if he did, then it was propei'

to leave to the jury whether the defendant did as any

reasonable and prudent business man would have done

under similar circumstances, and whether he acted

tsiirlj and honestly with his principal; and the testi-

mony and evidence offered and received was wholly in-

sufl&cient to justify the verdict, and the order of the

Court in directing it and taking the case away from the

jury.

5. Error in law occurring at the trial and excepted

to by the defendant:

The Court erred in refusing to allow the defendant

to show, as he offered to do by H. C. Smithson, Noble

Wallingford, F. B. Lazier, S. E. King, J. E. Chilberg,

and his own deposition, what the custom and usage

of brokers and real estate agents was when the plain-

tiff requested him to effect a sale of the claims, and

when he did sell them, and that he followed such cus-

toms and usages and brought about the sale speedily

and upon the terms dictated by plaintiff, in conformity

to such customs and usages, in good faith, and to

plaintiff's interest and benefit.

The Court erred in overruling defendant's motion for
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judgment at the close of plaintiff's testimony, for the

amount asked for in his counterclaim.

The Court erred in allowing plaintiff's motion for a

verdict at the close of defendant's case, and in direct-

ing the jury to return a verdict for the sum of |2,887.50

for the plaintiff; and erred in deciding upon the facts,

and refusing to allow the case to be tried by the jury;

and the Court erred in making his own computations

from the testimony and in ordering the jury to sign a

verdict handed to them by the Court, without any judg-

ment or discretion on the part of the jury except to

sign and return the said verdict, and the Court erred

in entering the said verdict, it being apparent upon the

polling of the jury that the verdict was not in truth ana

in fact their verdict, but was simply agreed to by them

under their oath and the express direction of the Court.

W. V. RINEHART, Jr.,

Attorney for Defendant.

That thereafter and on the 28th day of March, 1903,

said motion for judgment, nothwithstanding the ver-

dict, and the motion for a new trial came on for hear-

ing, and after argument thereof by counsel for defend-

ant, the Court denied both of said motions, to which

rulings of the Court defendant excepted, and the excep-

tions duly allowed.

Thereupon, at said time, the defendant asked to be

allowed thirty days in which to prepare and file a bill

of exceptions; counsel ¥or plaintiff consented, and the

Court allowed said time.

Thereafter, and on the 30th day of March, 1903, judg-

ment was entered in accordance with the verdict, And
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thereafter, on the 25th day of April, 1903, upon the ap-

plication of defendant, with the consent of the counsel

for plaintiff, the time within which to prepare, serve

and file the said bill of exceptions was extended and en-

larged to and including the 7th day of May, 1903.

The foregoing bill of exceptions is correct in all re-

spects, and it is hereby approved, allowed, and settled

and made a part of the record herein.

And I hereby certify the same to be a full and com-

plete bill of exceptions herein and that it comprises

a summary of all the material testimony, evidence and

proceedings had and occurring at the trial of this ac-

tion.

Done in open court this 18th day of June, A. D. 1903.

ALFRED S. MOORE,

Judge of the United States District Court for the Dis-

trict of Alaska, Second Division, before whom said

action was tried.

I hereby acknowledge service of a copy of the fore-

going proposed bill of exceptions this 2d day of May,

1903.

C. M. THULAND,
Attorney for Plaiutift*.

[Endorsed] : No. 569. U. S. District Court, District

of Alaska, Second Division. R. T. Lyng, Pltff., vs. Eu-

gene Chilberg, Deft. Bill of Exceptions Prepared and

Filed by Defendant. Filed in the Office of the Clerk

of the U. S. Dist. Court, Alaska, Second Division, at

Nome, Alaska May 2, 1903. Geo. V. Borchsenius,

Clerk. By H. A. Haagensen, Deputy Clerk. W. V.

Rinehart, Jr., Atty. for Deft. H. A. H.
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In the United States District Court for the District of Alaska,

Second Division.

R. T. LYNG,
^l

Plaintiff,

• ^®-
V No. 569.

EUGENE CHILBERG,
Defendant.

Order Settling and Certifying Bill of Exceptions.

This cause coming duly and reg-ularly upon the ap-

plication of the above-named defendant for the settling

and certifying of the bill of exceptions in the above-en-

titled action, and it appearing to the Court that the de-

fendant filed and served his proposed bill of exceptions

herein on the 2d day of May, 1903, and that the plain-

tiff thereafter filed a motion to strike said proposed

bill of exception, on the ground that same does not con-

tain all of the testimony but only a summary thereof

and, without waiving said motion, proposed certain

amendments to said bill; that the time for filing, set-

tling and certifying the said bill has been duly extend-

ed by order of the Court with the cosnent of the attor-

ney for the plaintiff to and including the 15th day of

June, 1903, and that on said date the plaintiff's motion

to strike said proposed bill, and the objections and

amendments proposed by him were heard and consid-

ered by the Court, and after hearing the arguments of

counsel for and against the same, the said motion to

strike was overruled and denied, and over the objec-
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tion of the defendant, it was then ordered that all of

the objections and the grounds thereof made by the

plaintiff, and also the exceptions taken by him during

the trial be inserted in and added to the defendant's

proposed bill of exceptions heretofore filed herein, and

that the same might be done by interlineation in the

original and that the defendant have leave to number

the pages of said bill of exception and that the time

for settling and certifying said bill of exceptions be

extended therefor, and it novr appearing to the Court

that the defendant has complied vsrith the said order

and has made the insertions and amendments ordered,

and that said bill now contains a summary of all the

material testimony and proceedings occurring at the

trial of said cause,

Now, therefore, it is ordered that said bill of excep-

tions be and the same is hereby settled, approved and

allowed, as a true bill of exceptions in the above-eu-

titled cause, and the same is now certified accordingly

by the undersigned, the Judge of the above-entitled

court before whom said cause was tried, to be a full,

complete and correct bill of exceptions and the same

is settled, allowed and certified as defendant's bill of

exceptions to be used on any writ of error he may sue

out in this action.

Done in open court this 18th day of June, 1903, at

Nome, Alaska, in the second judicial division thereof.

ALFRED S. MOORE,

Judge of the Above-entitled United States District

Court.



vs. R. T. Ltjng. 83

[Endorsed] : In the United States District Court for

tlie District of Alaska, Second Division. R. T. Lyng,

Pltff., vs. Eugene Chilberg, Deft. Order Settling and

'Certifying Bill of Exceptions. Filed in the Oflflce of

the Clerk of the U. S. Dist. Court, Alaska, Second Divi-

sion, at Nome, Alaska, Jun. 18, 1903. Geo. V. Borch-

senius, Clerk. By H. A. Haagensen, Deputy Clerk.

Journal No. 7, Page 543. W. V. Rinehart, Jr., Attor-

ney for Deft. H. A. H. Filed June 18/03.

In the United States District Court for the District of Alaski,

Second Division.

R. T. LYNG,
Plaintiff,

^®- VNo. 569.

EUGENE CHILBERG,
Defendant.

Petition for Writ of Error.

Eugene Chilberg, defendant in the above-entitled ac-

tion, feeling himself aggi'ieved by the verdict of the

jury, rendered on the 20th day of March, 1903, and by

the judgment, entered in pursuance thereof on the 30th

day of March, 1903, whereby it was ordered, adjudged

and decreed that the plaintiff have and recover from

the defendant the sum of $2,887,50 with interest thereon

from May 14th, 1900, at the rate of six per cent per

annum, amounting at said date to the sum of |497.09,

aggregating |3,384.59, together with costs, comes now

by W. V. Rinehart, Jr., his attorney, and petitions said
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Court for an order allowing said defendant to prose-

cute a writ of error to the Honorable United States

Circuit Court of Appeals for the Ninth Circuit, under

and according to the laws of the United States in that

behalf made and provided, and also that an order be

made fixing the amount of security which the defend-

ant shall give and furnish upon said writ of error, and

that upon the giving of such security all further pro-

ceedings in this court be suspended and stayed until

the determination of said writ of error by the United

States Circuit Court of Appeals for the Ninth Circuit.

And your petitioner will ever pray.

W. V. RINEHART,
: Attorney for Defendant.

[Endorsed]: 569. In the United States District

Court for the District of Alaska, Second Division. R.

T. Lyng, Pltff., vs. Eugene Chilberg, Deft. Petition for

Writ of Error. Filed in the Office of the Clerk of the

U. S. Dist. Court, Alaska, Second Division, at Nome,

Alaska, June 18, 1903. Geo. V. Borchsenius, Clerk.

By H. A. Haagensen, Deputy Clerk. ^Y. V. Rinehart,

Jr., Atty. for Deft. H. A. H.
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In the United States District Court for the District of Alaska,

Second Division.

R. T. LYNG,

Plaintiff,

vs. ) No. 569.

EUGENE CHILBERG,

Defendant.

Assignment of Errors.
,

Comes now the defendant, Eugene Chilberg, plaintiff

in error, and files the following assignment of errors,

intended to be urged and upon which he will reply:

1.

The Court erred in sustaining plaintiff's objection to

the question asked Mr. Lyng: "Q. If Mr. Chilberg had

sold these claims for nothing more than the |2,000 cash

payment, and the deferred payments to be made as per

your letter, would you have made any objection?"

2.

The Court erred in sustaining plaintiff's objection to

the question asked Mr. Lyng: "Q. As a matter of fact,

Mr. Lyng, when you sent those papers, and had these

communications with Mr. Chilberg, didn't you expect

that he would do just as any other ordinary persom

would do in selling mining claims?"

3.

The Court erred in sustaining plaintiff's objection ^o

the question asked "Mr. Lyng: "Q. You were in some-
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what of a hurry to have this matter closed up, and

urged Mr. Chilberg in your letters and telegrams to

close it up if possible by a certain date?"

4.

The Court erred in denying defendant's motion, made

at the conclusion of plaintiff's case, to direct the jury

to return a verdict for defendant for the sum of 1437.50

on the ground that it appears from the plaintiff's evi-

dence that the plaintiff authorized the defendant to

sell the mining claims mentioned therein, and agreed

to accept and receive therefor |4,000 cash and |51,000

deferred payments, and to allow and pay defendant

five per cent commission on all payments, for making

the sale; that the defendant sold the claims for |14,-

000 more than the plaintiff asked, and accounted to

him for |4,€00 cash payment; that plaintiff admits fur-

ther payments from the purchaser on account amount-

ing to |8,750, which entitles the defendant to his five

per cent commission thereon amounting to the said sum

of 1437.50.

5.

The Court erred in sustaining the plaintiff's objection

to the question asked Mr. Chilberg: "Q. Mr. Chilberg,

1 will ask you whether or not you know what the cus-

tom and practice was in the city of Seattle with refer-

ence to the employment of subagents and brokers and

the fixing of their commissions in the sale of mining

properties of the nature of this transaction?"
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6.

The Court erred in sustaining the plaintiff's objec-

tion to the question asked Mr. Chilberg: "Q. State

what that custom and practice was at the time of this

sale."

7.

The Court erred in sustaining plaintiff's objection to

the question asked Mr, Chilberg: "Q. I will ask you,

Mr. Chilberg, whether or not, in making this sale for

Mr. Lyng, you followed the general custom and prac-

tice as you knew it in mining deals?"

8.

The Court erred in sustaining plaintiff's objection to

the question asked Mr. Chilberg: "Q. I will ask you

to state whether in your opinion you would have ever

been able to make this sale without the employment of

some other broker or agent to help you?"

9.

The Court erred in sustaining the plaintiff's objec-

tion to the question asked Mr. S. E. King: "Q. State,

if you please, upon the knowledge you have of those

customs and practices, whether or not a person or a

broker receiving or having placed in his hands for sale,

a piece of mining property at a fixed price would be jus-

tified in placing the property in the hands of another

agent or broker to sell, with the agreement that he

might have as his commission all over and above the

amount fixed by the principal?"
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10.

The Court erred in sustaining plaintiff's objection to

the question asked Mr. S. E. King: "Q. Well, we will

get at it another way, with your knowledge of the cus-

toms and practices of mining brokers in the city of Se-

attle during the time you speak of as having been

in business there, if a person were to write to you, o^*

any other mining broker or agent or person, to sell a

piece of mining property for a certain price, what,

would you or the person who received that offer do,

ordinarily, with reference to the sale of that property

through other brokers.

11.

The Court erred in sustaining the plaintiff's objection

the question asked Mr. S. E. King: "Q. Mr. King, if,

in such a letter as I have mentioned, the principal

should place a price on his claim, and tell you that he

would allow you five per cent commission for making

the sale, would the customs and practices in Seattle at

that time have lead you to place it in the hands of an-

other broker and agree to allow him anything he might

sell the caim for, over and above the price fixed by the

principal?" '

12.

The Court erred in sustaining the plaintiff's objection

to the question asked Mr. H. C. Smithson: "Q. State

whether or not you know of a custom, usage or prac-

tice in the city of Seattle relative to the sale of real

estate or mining property, either or both, which would

govern or be expected to govern your action or any
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other real estate agent's action in the sale of property

placed in his hands at a fixed price, for a fixed commis-

sion, and which custom particularly would govern in

the manner of selling, and the method of procuring a

purchaser?"

13.

The Court erred in sustaining plaintiff's objection to

defendant's offer to prove by the witness, H, C. Smith-

son, and in denying defendant's offer to prove by said

witness that it was the custom, usage and practice in

the city of Seattle, Washington, at the time of the sale

of these properties for agents intrusted with the sale

of real estate and mining properties at a fixed price

and for a fixed commission, to employ subagents and

brokers to assist in securing purchasers for such prop-

erties and to allow them commissions out of the pur-

chase price for their services; and that the defendant

did just what any other agent would have done under

his instructions in this transaction.

14.

The Court erred in sustaining plaintiff's objection to

and in denying defendant's offer to prove by the wit-

ness, Noble Wallingford, the same custom, usage, and

practice in the city of Seattle, Washington, which he of-

fered to prove by the witness, H. O. Smithson.

15.

The Court erred in sustaining plaintiff's objection to

and in denying defendant's offer to prove by the depo-

sition of F. B. Lazier the same custom, usage and prac-
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tice which he offered to prove by the witnesses, H. C.

Smithson, and Noble Wallingford.

16.

The Court erred in sustaining plaintiff's objection to

the question asked Mr. J. E. Chilberg: "Q. State

whether you know what the general custom and prac-

tice was in the city of Seattle at the time this sale was

made, with reference to the mode and method of sell-

ing mining properties, and the employment of sub-

agents and brokers, and the allowance of commissions

in such transactions; and if so, what was such customs

and practice."

17.

The Oourt erred in sustaining the plaintiff's objec-

tion to and in denying defendant's offer to prove by

the answer of said witness to the last above-mentioned

question, that the defendant in making the sale in ques-

tion herein followed the general custom and usage of

agents intrusted with the sale of mining properties,

in Seattle at that time, and did just what any other

agent with similar instructions would have done in the

premises.

'

18.

The Court erred in sustaining plaintiff's motion to

direct the jury to return a verdict in favor of the plain-

tiff and against the defendant for the difference be-

tween the amount sued for by the plaintiff, |3,062.50,

and |175, the amount of defendant's commission on

the |3,500 purchase money received by the defendant
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and withheld by him from the plaintiff, together with

six per cent interest from May 14th, 1900.

19.

The Court erred in instructing and directing the jury

against defendant's objection, as follows:

"Gentlemen of the Jury: All the material averments

of fact in the complaint in this action having been es-

tablished by the evidence offered in support of the

averments of the complaint and all of said averments

being admitted by the defendant in the course of his

evidence, most of them being also admitted in his plead-

ings, and the defendant having failed under the ruling

of the Court to prove the existence of any custom hav-

ing for its object to add to, change or vary the terms

of the contract of agency gathered from the correspon-

dence, telegrams, etc., relating to a commission to be

paid by an agent or middleman acting under and with

defendant in the sale of the mining properties men-

tioned in said complaint, and defendant having made

no offer to prove knowledge of such custom in Lyng,

the jury are now directed by the Court to return a ver-

dict for the plaintiff and against the defendant for

12,887.50, the difference between the amount sued for

by plaintiff, |3,062.50, and |1T5, the amount of defend-

ant's commission on |3,500, the amount of purchase

money proved to be withheld by defendant from the

plaintiff, together with interest on said sum of |2,887.50

at the rate of 6 per cent per annum from May 14th,

1900.
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I!

20.

The Court erred in preparing for, handing to and or-

dering the jury to sign and return the following, ver-
|

diet, against defendant's objection.

"We, the jury, duly impaneled in the above-entitled

action, do hereby find a verdict in favor of the plaintiil

and against the defendant in the amount of |2,887.50,

with interest thereon at the rate of six per cent per

annum from May 14, 1900. li

Dated at Nome, this 20th day of March, A. D. 1908.

Foreman."

21.

The Court erred in entering said verdict against the

defendant and in favor of the plaintiff for the sum of

12,887.50, with interest thereon from May 14, 1900.

22.

The Court erred in denying defendant's motion for

judgment notwithstanding the verdict.

23.

The Court erred in denying defendant's motion for

a new trial.

24.

The Court erred in rendering and entering judgment

in said action in favor ot the plaintiff and against the

defendant for the sum of |2,887.50, with interest there-

on from May 14, 1900 at the rate of six per cent per an-
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num, aggregating |3,384.50, together with costs and dis-

bursements of the action.

W. V. RINEHART, Jr.,

Attorney for Defendant and Plaintiff in Error.

Service of a copy of the foregoing assignment of er-

rors, this 18th day of June, 1903, at Nome, Alaska, is

hereby acknowledged.

0. M. THULAND,
Attorney for Plaintiff, and Defendant in Error.

[Endorsed] : No. 569. In the United States District

Court for the District of Alaska, Second Division. R.

T. Lyng, Pltff., vs. Eugene Chilberg, Deft. Assignment

of Errors. Filed in the Office of the Clerk of the U. S.

Dist. Court, Alaska, Second Division, at Nome, Alaska,

June 18, 1903. Geo. Y. Borchsenius, Clerk. By H. A.

Haagensen, Deputy Clerk. W. V. Rinehart, Jr., Atty.

for Dei't. H. A. H.

In the United States District Court for the District of Alaska,

Second Division.

R. T. LYNG,

Plaintiff,

vs. \ No. 569.

EUGENE CHILBERG,

Defendant.

Order Allowing Writ of Error.

On the petition for a writ of error, and the assign-

ment of errors filed by defendant herein, it is hereby
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ordered that a writ of error be and it is hereby allowed

defendant to the United States District Court of Ap-

peals for the Ninth Circuit and that the bond and se-

curity to be given by defendant on said writ of error

be and it is hereby fixed at the sum of four thousand

dollars to be given within one day; and that upon the

filing with the clerk of this court a good and sufficient

bond in said sum conditioned that if the said defend-

ant, Eugene Chilberg, plaintiff in error shall prosecute

said writ of error to effect and answer all damages and

costs, if he fails to make good his plea, then said ob-

ligation to be void, else remain in full force and virtue,

said bond to be approved by the Court, and all further

proceedings iu this court be and they are hereby sus-

pended and stayed until the determination of said writ

of error by said United States Circuit Court of Appeals

for the Ninth Circuit.

Dated at Nome, Alaska, this 18th day of June, 1903.

ALFRED S. MOORE,
Judge of the United States District Court for the Dis-

trict of Alaska, Second Division.

[Endorsed] : No. 569. In the United States District

Court for the District of Alaska, Second Division, R.

T. Lyng, Pltff., vs. Eugene Chilberg, Deft. Order Al-

lowing Writ of Error. Filed in the Office of the Clerk

of the U. S. Dist. Court, Alaska, Second Division, at

Nome, Alaska, June 18, 1903. Geo. Y. Borchsenius,

Clerk. By H. A. Haagensen, Deputy Clerk. Journal

No. 7, page 545. W. V. Rinehart, Jr., Atty. for Deft.

H. A. H.
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In the United States District Court for the District of Alaska,

Second Dims ion.

R. T. LYNG,

Plaintiff,

vs.

EUGENE CHILBERG,

Defendant.

Bond on Appeal.

Know all men by these presents, that we, Eugene

Ghilberg, as principal, and R. B. Dawson and J. F.

Giese, as sureties, all of the town of Nome, District of

Alaska, are held and firmly bound unto R. T. Lyng, the

above-named plaintiff, in the sum of four thousand

(|4,000) dollars, to be paid to said R. T. Lyng, his ex-

ecutors or administrators, to which payment well and

truly to be made we bind ourselves and each of us,

jointly and severally, and our and each of our heirs, ex-

ecutors, administrators and assigns jointly and seve-

rally, firmly by these presents.

Sealed with our seals and dated this 18th day of

June, 1908.

Whereas the above-named defendant, Eugene Ghil-

berg, has sued out a writ of error to the United States

Circuit Court of Appeals for the Ninth Circuit, to re-

verse the judgment rendered against him in the above-

entitled cause by the United States District Court for

the District of Alaska, Second Division.
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Now, therefore, the condition of the above obligationi

is such that if the above-named Eugene Chilberg shall

prosecute said writ to effect and answer all costs and

damages if he shall fail to make good his plea, then

this obligation shall be void, otherwise to remain in

full force and virtue.

EUGENE CHILBERG. [Seal]

J. F. GIESE. [Seal]

R. B. DAWSON. [Seal]

United States of America, "]

[^ss.

District of Alaska. J

R. B. Dawson and J. F. Giese, being duly sworn each

for himself and not one for another deposes and says:

I am one of the sureties named in the foregoing bond,

and I am a resident of Nome, District of Alaska. I am

not an attorney or counselor at law, marshal, deputy

marshal, commissioner, clerk of any court, or other offi-

cer of any court, and I am worth the sum of four thou-

sand (|4,000) dollars, over and above all debts and lia-

bilities, and exclusive of property exempt from execu-

tion.

R. B. DAWSON.

J. F. GIESE.

Subscribed and sworn to before me this 18 day of

June, A. D. 1903.

[Seal] JNO. H. DUNN,

Deputy Clerk U. S. Dist. Court.

June 18, 1903—The foregoing bond and sureties are

hereby approved.

ALFRED S. MOORE.
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[Endorsed] : No. 569. In the United States District

Court for the District of Alaska, Second Division. R.

T. Lyng, Pltft'., vs. Eugene Chilberg, Deft. Bond on

Appeal for Costs and Supersedeas. Filed in the Of-

fice of the clerk of the U. S. Dist. Court, Alaska, Second

Division, at Nome, Alaska, June 18, 1903. Geo. V.

Borchsenius, Clerk. By H. A. Haagensen, Deputy

Clerk. Bond Record No. 2, page 305. W. V. Rinehart,

Jr., Atty. for Deft. H. A. H.

In the United States Olrcuit Court of Appeals for the Ninth

Circuit.

EUGENE CHILBERG,

Plaintiff in Error,

vs.

R. T. LYNG,

Defendant in Error.

Writ of Error (Copy).

The President of the United States of America, to the

Honorable Alfred S. Moore, Judge of the United

States District Court for the District of Alaska,

Second Division, Greeting:

Because in the record and proceedings, as also in the

rendition of the judgment of a plea which is in the said

District Court, before you, and between R. T. Lyng,

plaintiff, and Eugene Chilberg, defendant, a manifest

error has happened, to the great prejudice and damage

of said defendant, Eugene Chilberg, as by his petition

herein appears.
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We, being willing that error, if any hath been, should

be duly corrected, and full and speedy justice done to

the parties aforesaid in this behalf, command you, if

judgment be therein given, that then under your seal,

distinctly and openly, you send the records and proceed-

ings aforesaid, with all things concerning the same, to

the Justices of the United States Circuit Court of Ap-

peals for the Ninth Circuit, in the city of San Francisco,

in the State of California, together with this writ, so

as to have the same at the said place in said Circuit

within thirty days from date of the allowance of this

writ, that the records and proceedings aforesaid being

inspected, the said Circuit Court of Appeals may cause

further to be done therein to correct those errors what

of right, and according to the laws and customs of the

United States, should be done.

Witness, the Honorable MELVILLE W. FULLER,

Chief Justice of the Supreme Court of the United

States this 18th day of June, A. D., 1903.

Attest my hand and the seal of the United States

District Court of Alaska, Second Division, at the clerk's

office at Nome, Alaska, on the day and year last above

written.

[Seal] GEO. V. BORCHSENIUS,

Clerk of the United States District Court for the Dis-

trict of Alaska, Second Division.

By H. A. Haagensen,

Deputy Clerk.
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The above writ is allowed this 18th day of June, A.

D. 1903.
,

ALFRED S. MOORE,

Judge of the United States District Court for the Dis-

trict of Alaska, Second Division.

True copy.

W. V. RINEHART, Jr.,

Attorney for Pltff. in Error.

[Endorsed] : No. 569. In the United States Circuit

Court of Appeals for the Ninth Circuit. Eugene Chil-

berg, Plff. in Error, vs. R. T. Lyng, Defendant in Error.

Copy of Writ of Error Filed and Lodged by Plaintiff

in Error for the Defendant in Error. Filed in the of-

fice of the clerk of the U. S. Dist. Court, Alaska, Second

Division, at Nome, Alaska, June 18, 1903. Geo. V.

Borchsenius, Clerk. By H. A. Haagensen, Deputy

Clerk. W. V. Rinehart, Jr., Atty. for Pltff. in Error.

H. A. H.

In the United States Circuit Court of Appeals for the

Ninth Circuit.

EUGENE CHILBERG,

Plaintiff in Error

vs.
1

R. T. LYNG,
Defendant in Error.

^

Writ of Error (Original).

The President of the United States of America, to the

Honorable Alfred S. Moore, Judge of the United
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States District Court for the District of Alaska,

Second Division, Greeting:

Because of the record and proceedings, as also in che

rendition of the Judgment of a plea which i» in the said

District Court, before you, and between R. T. Lyng,

plaintiff, and Eugene Chilberg, defendant, a manifest

error has happened, to the great prejudice and damage

of said defendant, Eugene Chilberg, as by his petition

herein appears.

We, being willing that error, if any hath been, should

be duly corrected, and full and speedy justice done to

the parties aforesaid in this brief, command you, if

judgment be therein given, that then, under your seal,

distinctly and openly, you send the records and proceed-

ings aforesaid, w^ith all things concerning the same, to

the Justices of the United States Circuit Court of Ap-

peals for the Ninth Circuit, in the City of San Fran-

cisco, in the State of California, together with this writ,

so as to have the same at the said place in said Circuit,

within thirty days from date of the allowance of this

writ, that the records and proceedings aforesaid being

inspected, the said Circuit Court of Appeals may cause

further to be done therein to correct those errors what

of right, and according to the laws and customs of the

Uuited States, should be done.

Witness, the Honorable MELVILLE W. FULLER,

Chief Justice of the Supreme Court of the United

States, this 18th day of June, A. D. 1903.

Attest my hand and the seal of the United States

District Court of Alaska, Second Division, at the
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Clerk's office at Nome, Alaska, on the day and year last

above written.

[Seal.] GEO. V. BORCHSENIUS,

Clerk of the United States District Court for the Dis-

trict of Alaska, Second Division.

By H. A. Haagensen,

Deputy.

The above writ is allowed this 18th day of June,

A. D. 1903.

ALFRED S. MOORE,

Judge of the United States District Court for the Dis-

trict of Alaska, Second Division.

A true copy of the above writ of error was filed and

lodged in the office of the clerk of the United States

District Court for the District of Alaska, by the plain-

tiff in error for the defendant in error, this 18th day of

June, A. D. 1903.

GEO. V. BORCHSENIUS,

Clerk of the United States District Court for Alaska,

Second Division.

By H. A. Haagensen,

Deputy.

[Endorsed] : 569. In the United State 'Circuit Court of

Appeals for the Ninth Circuit, Eugenei Chilberg, Plain-

tiff in Error vs. R. T. Lyng, Defendant in Error,

Writ of Error. Filed in the office of the Clerk of the

U. S. Dist. Court, Alaska, Second Division, at Nome,

Alaska, June 18, 1903. Geo. V. Borchsenius, Clerk.

By H. A. Haagensen, Deputy Clerk. W, Y. Reinhart,

Jr., Atty. for Pltff. in Error, Nome Alaska. H. A. H.
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In the United States Circuit Court of Appeals for the

Ninth Circuit.

EUGENE CHILBERG,

Plaintiff in Error,

vs.

R. T. LYNG,

Defendant in Error.

Citation.

United States of America—ss.

The President of the United States, to R. T. Lyng, and

C. M. Thnland Esq., His Attorney, Greeting:

You are hereby cited and admonished to be and ap-

pear at the United States Circuit Court of Appeals for

the Ninth Circuit, to be holden at the City of San

Francisco, in the State of California, within thirty (30)

days from date hereof, pursuant to a writ of error

file in the clerk's office of the United States District

Court for the District of Alaska, Second Division,

wherein Eugene Chilberg is plaintiff in error, and you,

R. T. Lyng, are the defendant in error, to show cause,

if any there be, why the judgment rendered against

said plaintiff in error, as in the said writ of error men-

tioned, should not be reversed, and why speedy justice

should not be done to the parties in that behalf.

Witness the Honorable MELVILLE W. FULLER,

Chief Justice of the Supreme Court of the United

States, this 18th day of June, A. D. 1903.

Witness the Honorable ALFRED S. MOORE, Judge
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of the United States District Court for the District of

Alaska, Second Division, this 18th day of June, A. D.

1903.

[Seal] ALFRED S. MOORE,

United States District Judge for the District of Alaska,

Second Division.

Attest my hand and seal of the United States Dis-

trict Court for the District of Alaska, Second Division,

at the Clerk's office at Nome, Alaska, the day and year

last above written.

GEO. V. BORCHSENIUS,

Clerk of the United States District Court, for the Dis-

trict o'f Alaska, Second Division.

By H. A. Haagensen,

Deputy Clerk.

Receipt of a. copy of the within Citation acknowl-

edged, this 18th day of June, A. D. 1903.

Attorney for Defendant in Error.

[Endorsed]. Circuit Court of Appeals for the Ninth

Circuit. Eugene Chilberg, Pltff. in Error, vs. R. T.

Lyng, Defendant in Error. Citation. Piled in the of-

fice of the Clerk of the U. S. Dist. Court, Alaska, Sec-

ond Division, at Nome, Alaska, June 18, 1903. Geo.

V. Borchsenius, Clerk. By H. A. Haagensen, Deputy

Clerk. W. V. Rinehart, Jr., Atty. for Pltff. in Error,

Nonie, Alaska. H. A. H.
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In the United States Circuit Court of Appeals for the

Ninth Circuit.

EUGENE CHILBERG,

Plaintiff in Error,

vs.

K. T. LYNG,

Defendant in Error. /

Proof of Service of Writ of Error and Citation.

United States of America,
|

>-ss.

District of Alaska. J

I, W. V. Rinehart, Jr., being duly sworn, on oath say:

I an:^ the attorney of record for the above-named plain-

tiff in error in the above-entitled cause; that I served

the original writ of error, and the citation in the above-

entitled cause upon C, M. Thuland, Esq., attorney for

the above-named defendant in error, on the 18th day of

June, 1903, at Nome, Alaska, by leaving true, and cor-

rect copies of each thereof, in a conspicuous place upon

his desk in his office in said city of Nome, at or about

the hour of four thirty o'clock, P. M., on said day, in

the presence of Mrs. C. M. Thuland, the wife of said at-

torney, who then had charge of said oflSce during the

absence of said attorney; that the residence of said at-

torney is at the same place and adjoins his office In the

next room, and his said wife came from the residence

room into the office room, and I informed her that I

desired to serve the said writ of error and citation upon
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her husband, and she informed me that Mr. Thuland

was absent, and directed me to leave the copies of said

writ and citation on the said desk, and that she would

call Mr. Thuland's attention to them upon his return;

that I then and there had the originals of each of said

papers in my possession and expected to have service

thereof accepted on the back thereof; but owing to the

fact that Mr. Thuland was absent from his office, and

that Mr. Lyng, the defendant in error, was absent from

the District of Alaska, the service was made as afore-

said, in accordance with section 496 of the Code of

Alaska, approved June 6, 1900.

W. V. RINEHART, Jr.

Subscribed and sworn to before me this 3d day of

July, 1903.

[Seal] H. A. HAAGENSEN,
Deputy Clerk of the U. S. Dist. Court, Alaska, Second

Division.

[Endorsed] : 569. In the United States Circuit Court

of Appeals for the Ninth Circuit. Eugene Chilberg,

Pltff. in Error, vs. R. T. Lyng, Deft, in Error. Proof of

Service of Writ of Error and Citation. Filed in the

office of the Clerk of the U. S. Dist. Court, Alaska, Sec-

ond Division, at Nome, Alaska, July 3, 1903. Geo. V.

Borchsenius, Clerk, by H. A. Haagensen, Deputy Clerk.

W. V. Rinehart, Jr., Atty. for Pltff. in Error. H. A. H.
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In the United States District Court for the District of

Alaska, Second Division,

E. T. LYNG, \

Plaintiff, and Defendant in Error,

vs.

EUGENE CHILBEKG.
Defendant, and Plaintiff in Error.

Order Extending Time to File Transcript.

Good cause appearing- therefore, it is hereby ordered

by the undersigned Judge who signed the citation in

the above-entitled action, that the time for the plain-

tiff in error to file in the United States Circuit Court

of Appeals, the transcript of record in the said action

and docket said action in said Circuit Court of Ap-

peals be and the same is hereby enlarged to and includ-

ing the fifteenth day of August, 1903.

Done in open Court this 18th day of June, A. D. 1903.

ALFRED S. MOORE,

District Judge.

[Endorsed] : 569. In the United States District

Court, for the District of Alaska, Second Division. R.

T. Lyng, Pltff., Defendant in Error, v. Eugene Chilberg,

Deft., Plaintiff in Error. Order Extending Time to

File and Docket Case in the U. S. Circuit Court of Ap-

peals, Ninth Circuit. Filed in the Office of the Clerk

of the U. S. Dist. Court, Alaska, Second Division, at

Nome, Alaska. June 18, 1903. Geo. V. Borchsenous,

Clerk. By H. A. Haagensen, Deputy Clerk. Journal

No. 7, page 546. H. A. H. W. V. Rinehart, Jr., Atty for

Pltff in Error.
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United States of America, United States District Court, Dis-

trict ofAIaska, Second Division.

R. T. LYNG,

Plaintiff,

vs. \

:)

EUGENE CHILBERG,

Defendant.

Praecipe for Transcript.

To the Clerk of the Above-Entitled Court:

You will please prepare transcript of record herein,

including the following papers: Complaint, summons,

stipulation extending time to answer, minute order

granting defendant ten days to file amended answer,

am,ended reply to amended answer, verdict, judgment,

minute order granting defendant thirty days to file

bill of exceptions, stipulation extending time to file

bill of exceptions, order continuing settlement of bill

of exceptions until May term, bill of exceptions, order

settling bill of exceptions, petition for writ of error,

assignment of errors, order allowing writ of error, bond,

order extending time to file and docket case in Court

of Appeals.

June 18th, 1903.

W. V. RINEHART, Jr.,

Atty. for Defendant.

[Endorsed]: Cause No. 569. U. S. District Court,

District of Alaska, Second Division. R. T. Lyng, Plain-

tiff, vs. Eugene Chilberg, Defendant. Praecipe. Filed
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in the Office of the Clerk of the U. S. Dist. Court, Alaska,

Second Division, at Nome, Alaska, June 18, 1903.

Geo. V. Borchsenius, Clerk, by H. A. Haagensen,

Deputy Clerk. W. V. Rinehart, Jr., Atty. for Defend-

ant. H. A. H.

In the United States District Court for the District of Alaskaj

Second Division.

R. T. LYNG, \^
Plaintiff,

^^'
S No. 669—CiviL

EUGENE CHILBERG,

Defendant.

Clerk's Certificate to Transcript.

I, George V. Borchsenius, clerk of the United States

District Court of Alaska, Second Division, do hereby

certify that the foregoing typewritten pages, from one

to eighty-seven, both inclusive, is a true and exact

transcript of the complaint, summons, stipulation to

answer, minute order ten days to answer, amended an-

swer and counterclaim, amended reply, verdict, minute

order defendant to file bill of exceptions in thirty days,

judgment, stipulation extending time to file bill of ex-

ceptions, stipulation extending time to file amendments

to proposed bill of exceptions, order extending

tim'e to file bill of exceptions, order that bill of

exceptions be settled next term, bill of exceptions,

order settling bill of exceptions, petition for writ of er-

ror, assignment of errors, order allowing writ of error.
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bond on appeal, lodged copy writ of error, writ of error,

citation, proof of service of writ of error and citation,

order enlarging time to file transcript in circuit court

of appeals, praecipe for transcript, in the case of R. T.

Lyng vs. Eugene Chilberg, No. 569, Civil, and of the

whole thereof as appears from the files and records in

my office at Nome, Alaska; and further certify that

the original writ of error and original citation in said

case are attached to said transcript.

Costs of transcript: |26i.60.

Paid by W. V. Rinehart, attorney for Eugene Chil-

berg, defendant.

In witness whereof, I have hereunto set my hand and

affixed the seal of said Court this 3d day of July, A. Dc

1903.

[Seal] GEO. V. BORCHSENIUS,

Clerk of the U. S. District Court, Alaska, Second Di-

vision.
'

j

By H. A. Haagensen,

Deputy Clerk.

[Endorsed] : No. 976. United States Circuit Court

of Appeals for the Ninth Circuit. Eugene Chilberg,

Plaintiff in Error, vs. R. T. Lyng, Defendant in Error.

Transcript of Record. Upon Writ of Error to the

United States District Court for the District of Alaska,

Second Division.

Filed July 18, 1903.

F. D. MONCKTON,
Clerk.

By Meredith Sawyer,

Deputy Clerk.




